Brigham Young University Law School

BYU Law Digital Commons
Utah Court of Appeals Briefs

2005

Ronald R. Whaley and Melanie A. Reif v. Park City
Municipal Corporation : Brief of Appellee
Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca2
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Russel A. Cline; Crippen & Cline, L.C.; Dwayne A Vance; Miller, Vance & Thompson; Attorneys for
Plaintiffs/Appellants .
Mark D. Harrington; Thomas A Daley, Sr.; Polly Samuels McLean; Park CIty Municipal
Corporation; Attorneys for Defendant/ Appellee.
Recommended Citation
Brief of Appellee, Whaley v. Park City, No. 20050982 (Utah Court of Appeals, 2005).
https://digitalcommons.law.byu.edu/byu_ca2/6116

This Brief of Appellee is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

IN THE UTAH COURT OF APPEALS
RONALD R. WHALEY and MELANIE A.
REIF,
Plaintiffs and Appellants,
vs.

Case No. 20050982-CA
District Court No. 010600122-PR

PARK CITY MUNICIPAL
CORPORATION, RANDY BARTON
D/B/A THE WOODEN DOG and
MOUNTAIN TOWN STAGES, PARK
CITY ARTS COUNCIL, a Utah nonprofit
corporation, and MOUNTAIN TOWN
STAGES, a Utah nonprofit corporation,
Defendants and Appellees.

BRIEF OF APPELLEE PARK CITY MUNICIPAL CORPORATION
Appeal from a Final Order of the Third Judicial District Court, Summit County
Honorable Robert K. Hilder

Russell A. Cline (4298)
CRIPPEN & CLINE, L.C.
10 West 100 South, Suite 425
Salt Lake City, Utah 84101
Attorneys for Plaintiffs/Appellants
Ronald R. Whaley and Melanie A. Reif
Dwayne A. Vance (7109)
MILLER VANCE & THOMPSON
2200 North Park Ave., P.O. Box 68280
Park City, Utah 84068-2800
Attorneys for Defendans/'Appellees
Randy Barton, Mountain Town Stages and
Park City Arts Council

Mark D. Harrington (6562)
Thomas A. Daley, Sr. (7377)
Polly Samuels McLean (8922)
Park City Municipal Corporation
445 Marsac Avenue, P.O. Box 1480
Park City, Utah 84060-1480
Telephone: (435)615-5025
Facsimile: (435)615-4916
Attorneys for Defendant/Appellee
Park City Municipal Corporation

FILED
UTAH APPELLATE COURTS

NOV 1 3 2007

IN THE UTAH COURT OF APPEALS
RONALD R. WHALEY and MELANIE A.
REIF,
Plaintiffs and Appellants,
vs.

Case No. 20050982-CA
District Court No. 010600122-PR

PARK CITY MUNICIPAL
CORPORATION, RANDY BARTON
D/B/A THE WOODEN DOG and
MOUNTAIN TOWN STAGES, PARK
CITY ARTS COUNCIL, a Utah nonprofit
corporation, and MOUNTAIN TOWN
STAGES, a Utah nonprofit corporation,
Defendants and Appellees.

BRIEF OF APPELLEE PARK CITY MUNICIPAL CORPORATION
Appeal from a Final Order of the Third Judicial District Court, Summit County
Honorable Robert K. Hilder

Russell A. Cline (4298)
CRIPPEN & CLINE, L.C.
10 West 100 South, Suite 425
Salt Lake City, Utah 84101
Attorneys for Plaintiffs/Appellants
Ronald R. Whaley and Melanie A. Reif
Dwayne A. Vance (7109)
MILLER VANCE & THOMPSON
2200 North Park Ave., P.O. Box 68280
Park City, Utah 84068-2800
Attorneys for Defendans/Appellees
Randy Barton, Mountain Town Stages and
Park City Arts Council

Mark D. Harrington (6562)
Thomas A. Daley, Sr. (7377)
Polly Samuels McLean (8922)
Park City Municipal Corporation
445 Marsac Avenue, P.O. Box 1480
Park City, Utah 84060-1480
Telephone: (435)615-5025
Facsimile:
(435)615-4916
Attorneys for Defendant/Appellee
Park City Municipal Corporation

TABLE OF CONTENTS
Page
TABLE OF AUTHORITIES

iii

JURISDICTIONAL STATEMENT

1

CONTROLLING STATUTES

1

STATEMENT OF CASE

2

STATEMENT OF FACTS

6

SUMMARY OF ARGUMENTS

15

ARGUMENT
I.
MOOTNESS

16

II.

SUMMARY JUDGMENT ON APPELLANTS' NUISANCE CLAIMS SHOULD
BE AFFIRMED SINCE NO ISSUES OF MATERIAL FACT EXIST AND, AS A
MATTER OF LAW, THE PERMITS AND PUBLIC OUTDOOR MUSIC
PLAZA ORDINANCE ARE CONSISTENT WITH THE UTAH CODE
21

III.

THE DISTRICT COURT CORRECTLY RULED AS A MATTER OF LAW
THAT THE PERMITS AND PUBLIC OUTDOOR MUSIC PLAZA
ORDINANCE ARE CONSISTENT WITH U.C.A. §§ 10-8-60 AND 10-8-76 ..21

IV.

THE DISTRICT COURT CORRECTLY FOUND THAT PARK CITY'S
MUNICIPAL CODE AND ADMINISTRATIVE PERMITS ARE VALID
25
a. District Court Found Public Outdoor Music Plaza Ordinance Valid
b. Regulation of Outdoor Music
c. Under Legislatively Granted Police Power, the City Council has Express
Legislative Authority to Declare What is a Nuisance.

i

V.

VI.

VII.

THE PUBLIC OUTDOOR MUSIC PLAZA ORDINANCE IS NOT
UNCONSTITUTIONAL
a. Appellants' Constitutional Claims are Moot
b. Appellants Fail to State a Proper Facial Challenge to the Ordinances
c. Supremacy and Takings Clause
d. Separation of Powers
e. Park City's Process for Enacting the Public Outdoor Music Plaza
Ordinance Did Not Violate Appellants' Due Process Rights
f. Park City's Public Outdoor Music Plaza Ordinance is Not Special
Legislation and Does Not Delegate A Core Municipal Function
g. The Public Outdoor Music Plaza Ordinance is not repugnant to law
THE DISTRICT COURT CORRECTLY IN DENIED APPELLANTS'
TAKINGS CLAIMS
a. Requirements for a Takings Not Met
b. Administrative Remedies Not Exhausted
DISTRICT COURT DID NOT ABUSE ITS DISCRETION IN DENYING
APPELLANTS' MOTION FOR RECONSIDERATION ON
CONSTITUTIONAL CLAIMS

30

39

44

VIII. THE DISTRICT COURT DID NOT ERR IN ITS TIMING OF GRANTING
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT

47

IX.

47

COSTS

CONCLUSION

48

ADDENDA

50

ii

TABLE OF AUTHORITIES
PAGES
UNITED STATES AND UTAH CONSTITUTIONS:
U.S. CONST, amend. V

35, 40-41

U.S. CONST, amend. XIV

35

UTAH CONST, art. I, § 7

35

UTAH CONST, art. V, § 1

33

UTAH CONST, art. XI, § 5

28

UTAH STATUTES:
UTAH CODE ANN.

§ 10-3-101

27

UTAH CODE ANN.

§ 10-3-701

28

UTAH CODE ANN.

§ 10-8-60

1,15,22-27,29

UTAH CODE ANN.

§ 10-8-73

28

UTAH CODE ANN.

§ 10-8-76

1,15,23,26-27,29

UTAH CODE ANN.

§ 10-8-84

29,30

UTAH CODE ANN.

§ 10-9a-801

43

UTAH CODE ANN. §§ 63-30-1 to -38 (Governmental Immunity Act)

37

UTAH CODE ANN. § 76-10-803

22

UTAH CODE ANN. § 78-38-1

22

UTAH RULES OF APPELLATE PROCEDURE:
UTAHR.APP.P. 24(i)

21,47

UTAH R. APP.P. 34

16,47

UTAH ADMINISTRATIVE CODE:
UTAH ADMIN. CODE, § R392-302-30(2)

38

iii

CASE LAW:
American Fork City v. Robinson. 77 Utah 168, 292 P. 249 (Utah 1930)

28

Bailey v. Bayles, 2002 UT 58. para. 10, 52 P.3d 1158, 1161 (Utah 2002)

44

Bennion v. Sundance Dev. Corp.. 897 P.2d 1232 (Utah Ct. App. 1995)

41

Black v. Allstate Ins. Co.. 100 P.3d 1163 (Utah 2004)

17

Christensen v. State Tax Comm'n, 591 P.2d 445, 448 (Utah 1979)

22, 23

Condemarin v. University Hosp.. 775 P.2d 348, 350 (Utah 1989)

36

Dipoma v. McPhie, 2001 UT 61, para. 18, 29 P.ed 1225, 1229-30 (Utah 2001)

44

Eastern Enterprises v. Apfel, 524 U.S. 498, 554 (1998)

40

First English Evangelical Lutheran Church v. County of Los Angeles, 482 U.S. 304
(1987)

40,43

Franklin Fin, v. New Empire Dev. Co., 659 P.2d 1040 (Utah 1983)

17

Gorieb v. Fox, 274 U.S. 603 (1927)

29

Horn v. Utah Dep't of Pub. Safety, 962 P.2d 95 (Utah Ct. App. 1995)

41

Kimball v. Grantsville City, 19 Utah 368, 57 P. 1 (Utah 1899)

33

Landberg v. City of Chicago, 86 N.E. 638, 640 (111. 1908)

34

Lingle v. Chevron U.S.A., Inc., 544 U.S. 528, 538 (2005)

40

Madsen v. Borthick, 658 P.2d 627 (Utah 1983)

36

McRae v. Jackson, 526 P.2d 1190 (Utah 1974)

17

Merhish v. H. A. Folsom & Assocs., 646 P.2d 731, 732 (Utah 1982)

17

Mikkelsen v. Utah State Tax Comm'n. 22 Utah 2d 438, 455 P.2d 27, (Utah 1969)

17

Morgan v. Morgan. 854 P.2d 559 (Utah Ct. App. 1993),cert. denied, 860 P.2d 943 (Utah
1993)

17

N.O. Public Service v. New Orleans. 281 U.S. 682 (1930)

31

Qgden City v. Leo, 182 P. 530 (Utah 1919)

31

Richards v. Baum, 914 P.2d 719, 720 (Utah 1996)

17

Salt Lake City v. Alfred, 20 Utah 2d 298, 437 P.2d 434 (Utah 1968)

24

Salt Lake City Corp. v. James Constructors, Inc., 761 P.2d 42 (Utah Ct. App. 1988)

46

iv

Sill v. Hart, 2007 UT45, 162 P.3d 1099

24

Simpson v. General Motors Corp., 24 Utah 2d 301, 303, 470 P.2d 399, 401 (Utah
1970)

32

Smith Inv. Co. v. Sandy City, 958 P.2d 245 (Utah Ct. App. 1998)

31

State v. Bell 785 P.2d 390 (Utah 1989)

31

State v. Herrera, 993 P.2d 854 (Utah 1999)

30

State v. Hutchinson, 624 P.2d 1116, 1121 (Utah 1980)

24

State v. Rice, 74 S.E. 582 (N.C. 1912)

34

State ex rel. Div. of Consumer Prot. v. GAF Corp., 760 P.2d 310 (Utah 1988)

25

State ex rel N.R. v. State, 354 Utah Adv. Rep. 34, 967 P.2d 951 (Utah Ct. App. 1998). 31
State v. O'Neil, 848 P.2d 694 (Utah App.), cert, denied. 859 P.2d 858 (Utah 1993)

47

Timm v. Dewsnup, 851 P.2d 117 (Utah 1993)

46

Trembly v. Mrs. Fields Cookies, 884 P.2d 1306 (Utah Ct. App. 1994)

46, 47

Utah Mfrs' Ass'n v. Stewart, 82 Utah 198, 23 P.2d 229 (Utah 1933)

33, 34

Varian-Eimac, Inc. v. Lamoreaux, 767 P.2d 569 (Utah Ct. App. 1989)

41

View Condo. Owners' Ass'n v. MSICO, L.L.C, 2005 UT 91, para. 32, 127 P.3d 697,
705 (Utah 2005)

40

Wagner v. Olson, 25 Utah 2d 366, 370, 482 P.2d 702, 705 (Utah 1971)

32

Walker Drug Co. v. La Sal Oil Co., 972 P.2d 1238 (Utah 1998)

27

Weber v. Springville City, 725 P.2d 1360 (Utah 1986)

26

Wickham v. Fisher, 629 P.2d 896 (Utah 1981)

20

MUNICIPAL CODE OF PARK CITY (MCPC):
MCPC§ 2-2-4

27

MCPC § 6-3 (Noise Ordinance)

35

MCPC §6-3-10

35

MCPC§ 15-1-18

41,42

MCPC§ 15-1-19

42,43

v

ORDINANCE

00-36, codified at MCPC, Title 4, Chapter 8A
3-4, 12-13, 19, 23, 27, 29, 32, 35

ORDINANCE 01-16, codified at MCPC, Title 4, Chapter 8A . 1,4, 14, 19, 29, 30, 32, 35-36
02-12, codified at MCPC, Title 4, Chapter 8A

5, 15, 19

ORDINANCE 03-18, codified at MCPC, Title 4, Chapter 8A

5, 15, 19, 20

ORDINANCE 03-31, codified at MCPC, Title 4, Chapter 8A

5, 15, 19, 43

ORDINANCE 03-35, codified at MCPC, Title 4, Chapter 8A

5, 15, 19

ORDINANCE 04-13, codified at MCPC, Title 4, Chapter 8A

2, 5, 15, 18, 19, 20, 39

ORDINANCE

SECONDARY AUTHORITIES:
56 AM. JUR. 2D Municipal Corporations, Etc. § 361 (1971)

31

56 AM. JUR. 2D Municipal Corporations, Etc. § 382 (1971)

31

56 AM. JUR. 2D Municipal Corporations, Etc. § 387 (1971)

34

vi

JURISDICTIONAL STATEMENT
This Court has jurisdiction to hear and decide this appeal pursuant to Utah Code
Sections 78-2-2(3)0), 78-2-2(4), and 78-2a-3(2)(j).

CONTROLLING STATUTES
Utah Code § 10-8-60 (2007): Nuisances.
They [municipal legislative bodies] may declare what shall be a nuisance, and
abate the same, and impose fines upon persons who may create, continue or suffer
nuisances to exist.
Utah Code § 10-8-76 (2007): Noise abatement -- Street performances.
They [municipal legislative bodies] may prevent the ringing of bells, blowing of
horns and bugles, crying of goods by auctioneers and others, and the making of other
noises, for the purpose of business, amusement or otherwise, and prevent all
performances and devices tending to the collection of persons on the streets or sidewalks
of the city.
Park City Ordinance 00-36, codified at Municipal Code of Park City, Title 4,
Chapter 8A
See Appellants Brief, Addendum, Exhibit G.
Park City Ordinance 01-16, codified at Municipal Code of Park City, Title 4,
Chapter 8A
See Appellants Brief, Addendum, Exhibit H.
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Park City Ordinance 04-13, codified at Municipal Code of Park City, Title 4,
Chapter 8A
See Addendum, Exhibit F

STATEMENT OF THE CASE
This case involves a noise complaint for the playing of music at two outdoor
venues in the heart of Old Town, Park City from 1999-2001. The outdoor music venues
Appellants complained of are located at the Town Lift Plaza and the north end of Summit
Watch Plaza. These venues were regulated by Park City, first by permit in 1999 and then
by Ordinance 00-36 in 2000 and Ordinance 01-15 in 2001.
Since prior to 1999 and through present day, Park City has had in effect Title 6 of
its municipal code regulating noise. The noise ordinance specifically exempted the 1999
permit from its regulations. (Summary Judgment R. at 150)
The 1999 permit included conditions as to where and at what times and on what
days of the week that music was allowed. In addition, one of the conditions stated the
following:
"Sound levels on all amplified sound will remain at a reasonable level as not to
unduly disturb the surrounding neighborhood. If noise complaints are received,
the law enforcement officer or City official responding to that complaint will
determine what is reasonable." (Summary Judgment R. at 149).

2

As a result of violations of the administrative permit conditions issued, the City revoked
the permits issued to the Licensees for both venues on August 20, 1999. (Summary
Judgment R. at 149-50)
In the winter of 1999 and the spring of 2000, the Park City Council held seven
public meetings regarding possible future outdoor music in the lower Main Street area.
As part of that process, the city council discussed various requirements and conditions
and the formation of an ordinance. Additionally, the city council directed a task force to
explore allowing music in Old Town, review issues and concerns, and formulate
recommendations. (City Council Meeting Minutes, R. at 191-219)
After hearing public input as well as recommendations by the task force during the
seven public meetings, the City Council passed Ordinance 00-36 which added to the
municipal code a new sub-chapter 8A regulating public outdoor music plazas and
amended Section 6-3-10 of Title 6, Health, Nuisance Abatement, noise by creating an
exemption for such outdoor music plazas. (City Council Meeting Minutes, R. at 191-219,
and Ordinance 00-36, R. at 220-227)
As stated in the preamble to Ordinance 00-36, "Whereas the City commissioned
an independent noise study . . . along Park Avenue and the study concluded that music
performed pursuant to the restrictions herein should be compatible with the existing
background and traffic noise of the neighborhood; and . . . the plazas authorized herein
are within the Historic Commercial Business ("HCB") zoning district, where noisy
commercial operations, businesses and public master festivals/parades are common. "
(Ordinance 00-36, R. at 220-221).
3

Ordinance 00-36 eliminated approximately nine potential venues for non-master
festival licensed outdoor music. The Ordinance allowed two venues: the Town Lift
Plaza and the Summit Watch Plaza. (Ordinance 00-36, R. at 220-227).
In the Spring of 2001, the Park City Council held three more public hearings
concerning the possible future of outdoor music in Park City. In those hearings, Interim
Reports prepared by staff were discussed. The reports included a finding of compliance
with the decibel levels and hours of allowed music operation, police records of Plaintiff s
complaints regarding excessive noise on the Summit Watch Plaza on July 1, 2000, and
the Town Lift Plaza on July 3, 2000 and public input on outdoor music events at the
Town Lift and Summit Watch plazas. (City Council Meeting Minutes, R. at 191-219 and
Staff Evaluation Reports, R. at 227-235).
On May 10, 2001, the Park City Council adopted Ordinance 01-16 amending Title
4, Chapter 8 A of the Municipal Code of Park City regulating public outdoor music plazas
and providing for outdoor music to occur on the Summit Watch Plaza, Park City
Mountain Resort, and Silver Lake area of Deer Valley. (Ordinance 01-16, R.236-245;
City Council Meeting Minutes, R. at 191 -219) Ordinance 01-16 continued to allow
outdoor music if it followed the requirements of the ordinance. It eliminated the Town
Lift Plaza venue and added two other venues, one located at Deer Valley Resort and the
other located at Park City Mountain Resort. It reduced the number of allowable hours of
music from five hours to three hours per event. It decreased the combined number of
times per week music events were allowed from four (at two venues) to three (at one
venue), and specified which days those events were permitted. (Id.)
4

Since 2001, the Park City Council has amended Title 4, Chapter 8A of the Park
City Municipal Code regulating public outdoor music plazas and providing for outdoor
music five times. (Ordinances 02-12, 03-18, 03-31, 03-35 and 04-13, Exhibits B-F).
Ordinance 04-13, which is still in place, has significantly amended how outdoor music is
regulated in Park City.
Appellants filed their complaint on May 1, 2001. (Complaint R. at 1-26). On
May 25, 2001, Appellee Park City Municipal Corporation filed a Motion for Summary
Judgment/Motion to Dismiss. (Summary Judgment, R. at 147-485). On June 22, 2001,
Appellants filed an Amended Complaint. (Amended Complaint, R. at 662-688). In their
Amended Complaint, they allege eight causes of action: (1) Common Law Nuisance, (2)
Statutory Nuisance under U.C.A. §78- 38-1, (3) Statutory Nuisance under U.C.A. §7610-803, (4) Injunctive Relief, (5) Violation of Local Noise Ordinances, (6) Violation of
Conditions of Permits, (7) Public Outdoor Music Plaza Ordinance Void, and (8) Taking
of Property under the U.S. and Utah Constitutions. Relief requested by Appellants
include: (1) Injunctive relief enjoining music played in the vicinity of Appellants'
residence not deprive Appellants of the reasonable and comfortable enjoyment of their
residence, (2) Declaratory Judgment that the Public Outdoor Music Plaza Ordinance is
void, (3) Damages.
On August 7, 2002, Judge Hilder issued his Ruling and Order which dismissed all
causes of action against Park City Municipal Corporation. (8/7/02 Ruling and Order, R.
753-758).
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On December 23, 2002, Appellants filed a Motion for Reconsideration on the
August 7, 2002 Ruling. (Motion for Reconsideration, R. at 805-833). Judge Hilder
denied this motion. (March 31, 2003 Ruling and Order, R. 877-879). Appellants filed a
second Motion for Reconsideration April 15, 2003. (Second Motion for Reconsideration,
R. at 880-890). On September 16, 2003, Appellants filed a third Motion to Reconsider.
(Third Motion to Reconsider, R. at 1153-1176).

Judge Hilder denied these second and

third motions to reconsider. (Minute Entry and Order, July 5, 2003 and January 19,
2004).

STATEMENT OF FACTS
1.

The Town Lift Plaza and the Summit Watch Plaza are located in commercially
zoned center of Old Town Park City. It is characterized by shops, commercial
businesses, private clubs and bars. Concerts take place in this zone during
festivals in Park City such as the Sundance Film Festival or, in prior years, the
Park City Arts Festival. During the 2002 Winter Olympics many events occurred
in this area. (Affidavit by Max Paap, Exhibit A).

2.

Park City, through its Community Development Department, issued a permit
allowing outdoor music at the Town Lift Plaza and the Dom VJambalaya Plaza in
conjunction with the Kimball Art Center 1999 Art Festival, which occurred on
August 7 and 8, 1999. Outdoor music was permitted for the specific times of 2:00
p.m. to 5:00 p.m. and 5:00 p.m. to 8:30 p.m. (Defendant Park City's Motion for
Summary Judgment, R. at 148).

3.

The permit was an administrative conditional use permit and was issued to the
Historic Main Street Business Alliance (HMBA) as permitee. (Summary
Judgment, R. at 148).

3.

On June 29, 1999, Park City's Community Development Department issued an
administrative permit to the Park City Brewing Company and Smokehouse
allowing outdoor music on the Town Lift Plaza. The permit allowed the operation
of sound amplifying equipment July 2 through September 26, 1999 with the
specified hours of operation to be Friday 5:00 p.m. to 9:00 p.m., Saturday 2:00
p.m. to 5:00 p.m. and 6:00 p.m. to 9:00 p.m., and Sunday 2:00 p.m. to 5:00 p.m.
and 6:00 p.m. to 9:00 p.m. (Summary Judgment, R. at 148).

4.

On June 15, 1999, Park City's Community Development Director issued an
identical administrative permit to Dynamite Dom's and Jambalaya restaurants,
allowing outdoor music on the north end of Summit Watch Plaza. The permit
allowed the operation of sound amplifying equipment every Tuesday from June
15, 1999 and August 31, 1999 between the hours of 5:00 p.m. and 8:00 p.m.
(Summary Judgment R. at 148-49).

5.

The permits included conditions, one of which stated the following:
"Sound levels on all amplified sound will remain at a reasonable level as not to
unduly disturb the surrounding neighborhood. If noise complaints are received,
the law enforcement officer or City official responding to that complaint will
determine what is reasonable." (Summary Judgment R. at 149).
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6.

On July 2, 1999, Park City's Community Development Director issued an
administrative permit to Dynamite Dom's and Jambalaya allowing outdoor music
on the north end of the Summit Watch Plaza. The permit allowed the operation of
sound amplifying equipment every Sunday from July 4, 1999 and August 31, 1999
between the hours of 11:00 a.m. and 2:00 p.m., and 5:00 p.m. and 8:00 p.m.
(Summary Judgment, R. at 149).

7.

As a result of violations of the administrative permit conditions, a letter dated
August 18, 1999 was sent by the Community Development Director and Chief of
Police revoking the permit issued to Jambalaya/Dynamite Dom's effective August
20, 1999. (Summary Judgment R. at 149).

8.

As a result of violations of the administrative permit conditions, a letter dated
August 18, 1999 was sent by the Community Development Director and Chief of
Police revoking the permit issued to Park City Brewing Company & Smokehouse
effective August 20, 1999. (Summary Judgment, R. at 149-50).

9.

Jambalaya restaurant went out of business in May, 2000. Park City Brewing
Company and Smokehouse went out of business on April 30, 2000 in Park City,
relocating in Heber City. (Summary Judgment, R. at 150).

10.

At all relevant times during the summer of 1999, Park City had in effect Title 6 of
it's municipal code regulating noise. The municipal noise ordinance specifically
exempted the administrative permits issued by the Community Development
Director in Summer 1999 from the noise ordinance. The ordinance exempts any
noise resulting from activities of temporary nature during periods permitted by law
8

for which a license or permit has been approved by the Director. (Summary
Judgment R. at 150).
11.

On May 9, 2001, Appellants served a Complaint on Park City Municipal
Corporation. Appellants allege at paragraphs 7 through 82 of their complaint
several harmful effects of the music allowed under the administrative permits
issued in the summer of 1999. (Complaint R. at 1-26).

12.

Paragraphs 83 through 175 of Plaintiff s Complaint assert facts relating
exclusively to events, all of which occurred on or after February 10, 2000, almost
five months after the revocation of the permits on August 20, 1999. (Complaint,
R. at 1-26).

13.

The Park City Council held public meetings regarding outdoor music in the lower
Main Street area on November 18, 1999, February 10, March 2, March 30, April
13, May 18, and June 1, 2000, March 29, May 3, and May 30, 2001. (City
Council Meeting Minutes, R. at 191-219).

14.

On November 18, 1999 during a City Council work session open to the public and
posted and advertised as required by law, city staff requested direction from the
Park City Council concerning possible future outdoor amplified music.
Requirements and conditions and formation of an ordinance were discussed by the
city council, and a task force was directed to explore allowing music in Old Town,
to review issues and concerns, and to formulate recommendations. There was no
public comment received at this meeting. (City Council Meeting Minutes, R. at
191-219).
9

15.

On February 10, 2000 during a city council work session open to the public and
posted and advertised as required by law, the Chief of Police requested direction
from city council on where outdoor music should or should not be performed in
Old Town in response to concerns expressed by neighborhoods about traffic
congestion and noise. The city council discussed stage locations, regulations,
concurred to be in favor of outdoor music and directed staff and the task force to
look at the Old Town venues, funding, and management, and to continue working
on design and sound mitigation and hold a public hearing. There was no public
comment received at this meeting. (City Council Meeting Minutes, R. at 191-219)

16.

On March 2, 2000, during a regular Park City Council meeting that was posted
and advertised as required by law, a public hearing concerning outdoor music
proposal for plaza areas within Park City, Utah was held. (City Council Meeting
Minutes, R. at 191-219).

17.

On March 30, 2000 during a regular city council meeting that was posted and
advertised as required by law, public hearing was held on outdoor music in plaza
areas in Park City, Utah. A draft ordinance was presented by staff. Hank Louis,
architect/designer, noted that his students are in the process of building music
shells and will continue to work with sound engineers to build shells that will be
tested to mitigate sound and yet be light-weight and temporary. Public comments
were received at this hearing. (City Council Meeting Minutes, R. at 191-219).

18.

On April 13, 2000 during a regular city council meeting that was posted and
advertised as required by law, a public hearing was held concerning an ordinance
10

amending Title 4, to allow outdoor music pursuant to the issuance of a Master
Festival License. (City Council Meeting Minutes, R. at 191-219).
19.

On May 18, 2000 during a regular city council meeting that was posted and
advertised as required by law, a public hearing was held concerning an Ordinance
amending Title 4, Chapter 8 of the Municipal Code of Park City regulating master
festival licensing, by adding a new sub-chapter 8A regulating public outdoor
music plazas; and amending Section 6-3-10 of Title 6, Health, Nuisance
Abatement, noise by creating an exemption for such outdoor music plazas. A
letter from Melanie Reif and Ron Whaley concerning the ordinance and requesting
no additional outdoor music licenses be granted in the lower Main Street area was
acknowledged by the City Attorney. A sound analysis was provided by sound
engineer Jim Fullmer. Park City resident Kim Harrington polled audience of
approximately 60 people on topic of outdoor music. Only Ron Whaley and
Melanie Reif expressed opposition. Public Hearing was closed. (City Council
Meeting Minutes, R. at 191-219).

20.

On June 1, 2000 during a regular city council meeting that was posted and
advertised as required by law, the issue of amending Title 4, Chapter 8 of the
Municipal Code of Park City regulating master festival licenses; by adding a new
sub-chapter 8A regulating public outdoor music plazas was presented to the City
Council; and amendment to Section 6-3-10 of Title 6, Health, Nuisance
Abatement, noise creating an exemption for such outdoor music plazas was also
presented to City Council for action. Public comments were received. Ron
11

Whaley stated if the City continues with the ordinance as proposed he will look for
injunctive relief. Melanie Reif expressed concerns regarding traffic and
background noise. (City Council Meeting Minutes, R. at 191-219).
21.

On June 1, 2000, Park City Council unanimously adopted Ordinance 00-36, which
Ordinance amended Title 4, Chapter 8 of the Municipal Code of Park City
regulating master festival licenses. The ordinance was referred to as the Public
Outdoor Music Plaza Ordinance and specifically provided for outdoor music at the
Town Lift Plaza and at the Summit Watch Marriott Plaza with said music to be
exempt from Park City's noise ordinance. (City Council Meeting Minutes, R. at
191-219).

22.

The City Council made findings, as listed in the preamble to Ordinance 00-36, that
"Whereas the City commissioned an independent noise study . . . along Park
Avenue and the study concluded that music performed pursuant to the restrictions
herein should be compatible with the existing background and traffic noise of the
neighborhood; and . . . the plazas authorized herein are within the Historic
Commercial Business ("HCB") zoning district, where noisy commercial
operations, businesses and public master festivals/parades are common. "
(Ordinance 00-36, R. at 220-221).

23.

Ordinance 00-36 allowed for regulated outdoor music events to occur between
June 1, 2000 and October 1, 2000 at the Town Lift Plaza and Summit Watch
Marriott Plaza venues. The revocation section of Ordinance 00-36 gives the Chief
of Police the ability to suspend the license at both venues and schedule a
12

revocation hearing before the City Council. (Ordinance 00-36, Appellants' Exhibit
G, R. at 220-227).
24.

The Master Festival Licenses to be granted under Title 4, Chapter 8A were
expressly in lieu of any administrative conditional use permit for outdoor music.
(Ordinance 00-36. Appellants' Exhibit G, R. at 220-227).

25.

On July 6, 2000, pursuant to Ordinance 00-36, Park City Municipal Corporation
staff prepared an Interim Report on whether the outdoor music occurring in lower
Main Street was in compliance with Ordinance 00-36. The report indicated
compliance with the decibel levels and hours of allowed music operation. The
report also included police records of Plaintiff s complaints regarding excessive
noise on the Summit Watch Plaza on July 1, 2000, and the Town Lift Plaza on
July 3, 2000. (Staff Evaluation Reports, R. at 227-235).

26.

On July 20, 2000, Park City staff prepared an Interim Report concerning public
input on outdoor music events at the Town Lift and Summit Watch plazas. (Staff
Evaluation Reports, R. at 227-235).

27.

On September 11, 2000, Park City Municipal Corporation staff prepared an
Interim Report concerning public input on outdoor music events at the Town Lift
and Summit Watch plazas. (Staff Evaluation Reports, R. at 227-235).

28.

On March 29, 2001, Park City Municipal Corporation staff prepared a City
Council report that summarized the first year of operation of the Public Outdoor
Music Plaza Ordinance and requested city council discussion of the new proposal
for the coming summer season. (Staff Evaluation Reports, R. at 227-235).
13

29.

On May 3, 2001, during a regular city council meeting that was posted and
advertised as required by law, a public hearing was held concerning an ordinance
amending Title 4, Chapter 8 of the Municipal Code of Park City, Utah, Master
Festival Licensing regulating public outdoor music plazas and amending Section
6-3-10 of Title 6, Health, Nuisance Abatement, noise by creating an exemption for
such outdoor music plazas. Public comment was received. (City Council Meeting
Minutes, R. at 191-219).

30.

On May 3, 2001, during a regular city council meeting that was posted and
advertised as required by law, city council addressed the ordinance amending Title
4, Chapter 8 of the Municipal Code of Park City, Utah, Master Festival Licensing
regulating public outdoor music plazas and amending Section 6-3-10 of Title 6,
Health, Nuisance Abatement, noise by creating an exemption for such outdoor
music plazas, as an action item under New Business. Public comment was
received. (City Council Meeting Minutes, R. at 191-219).

31.

On May 10, 2001, the Park City Council adopted Ordinance 01-16 amending Title
4, Chapter 8 A of the Municipal Code of Park City regulating public outdoor music
plazas and providing for outdoor music to occur on the Summit Watch Plaza, Park
City Mountain Resort, and Silver Lake area of Deer Valley. (Ordinance 01-16,
R.236-245; City Council Meeting Minutes, R. at 191-219).

32.

On June 22, 2001, Appellants filed an Amended Complaint against Appellees.

33.

Since 2001, the Park City Council has amended Title 4, Chapter 8A of the Park
City Municipal Code regulating public outdoor music plazas and providing for
14

outdoor music five times. (Ordinances 02-12, 03-18, 03-31, 03-35 and 04-13,
Exhibits B-F).
34.

Prior to the beginning of Summer 2007, Mountain Town Stages and Summit
Watch owner's association contacted the City to inform it that the Association had
withdrawn property owner consent for the Lower Summit Watch Stage, and that
the Association would only allow Mountain Stages to program at the Upper Stage
on a conditional and more limited basis. (Affidavit by Max Paap, Exhibit A).

SUMMARY OF ARGUMENTS
This court should affirm the District Court's granting of Summary Judgment to
Defendant Park City Municipal Corporation. The District Court was correct in its
findings for summary judgment, or its conclusion of law can be supported by alternative
theories.
Appellants' claims that the Public Outdoor Music Plaza Ordinance is void or
constitutes a taking are moot as the ordinance has been significantly amended since the
time of this suit.
The District Court was correct in finding that the Public Outdoor Music Plaza
Ordinance is consistent with state law. The Utah Legislature specifically enabled
municipalities to regulate nuisance pursuant to U.C.A. 10-8-60 and noise pursuant to
U.C.A. 10-8-76. Additionally, the Ordinance is valid pursuant to those same state
statutes as well as the public welfare clause.
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The Public Outdoor Music Plaza Ordinance is not unconstitutional. It is facially
valid and does not violate any state or federal constitutional provisions. Appellants' due
process rights were not violated as the ordinance was discussed at numerous public
hearings and was voted upon by a duly elected Park City Council. Finally, there was no
government action which would amount to a taking under the Fifth Amendment of the
U.S. Constitution. Appellants did not exhaust their administrative remedies, and thus the
District Court lacked subject matter jurisdiction.
The District Court did not abuse its discretion in denying Appellants' motion for
reconsideration. The ruling as to the claims against Park City Municipal Corporation was
final and no new facts or changes in law have occurred since the time of the original
determination.
Appellees should be granted costs pursuant to Rule 34 of the Utah Rules of
Appellate Procedure.
ARGUMENT
I.

APPEAL IS MOOT SINCE PUBLIC OUTDOOR MUSIC PLAZA
ORDINANCE HAS BEEN SIGNIFICANTLY AMENDED
Appellants' appeal concerning the validity of the Public Outdoor Music Plaza

Ordinance1 is moot because there have been fundamental changes in the structure of Park
City's outdoor music program and the Park City Council has substantively amended the
Public Outdoor Music Plaza Ordinance five times since 2001. The ordinance of which
Appellants complained no longer is in effect, and, of the two venues Appellants'
1

The Public Outdoor Music Plaza Ordinance is codified as Title 4, Chapter 8a of the Park City Municipal Code.
Park City Ordinances 00-36, 01-16, 2-12, 3-18, 3-31, 3-35 and 4-13 created and amended this Chapter.
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complained about, one has been withdrawn from the program and the other is
significantly curtailed. Thus, Appellants are seeking relief which can not be granted.
Moot claims should not be addressed upon appeal. See Black v. Allstate Ins. Co.,
100 P.3d 1163, 1170 (Utah 2004). "An appeal is moot if during the pendency of the
appeal circumstances change so that the controversy is eliminated, thereby rendering the
relief requested impossible or of no legal effect." Richards v. Baum, 914 P.2d 719, 720
(Utah 1996). "The strong judicial policy against giving advisory opinions dictates that
courts refrain from adjudicating moot questions." Merhish v. H. A. Folsom & Assocs.,
646 P.2d 731, 732 (Utah 1982). "Where the issues that were before the trial court no
longer exist, the appellate court will not review the case. McRae v. Jackson, 526 P.2d
1190, 1191 (Utah 1974); Mikkelsen v. Utah State Tax Comm'n, 22 Utah 2d 438, 439-40,
455 P.2d 27, 27 (Utah 1969). "An appeal is moot if during the pendency of the appeal
circumstances change so that the controversy is eliminated, thereby rendering the relief
requested impossible or of no legal effect." Franklin Fin, v. New Empire Dev. Co., 659
P.2d 1040, 1043 (Utah 1983); accord Morgan v. Morgan, 854 P.2d 559, 562 (Utah Ct.
App.), cert, denied, 860 P.2d 943 (1993)." Richards at 720.
Currently, the Lower Summit Watch Plaza is no longer used for public music
performances in Park City. (See Affidavit of Max Paap, Special Events Coordinator for
Park City, Exhibit A). Consent was withdrawn for the use of the Lower Summit Watch
Plaza by its owner's association. The Lower Summit Watch Plaza (also known as the
Party on the Plaza) is located 380 feet from Appellants5 residence and was one of the
venues Appellants' claimed was causing the nuisance and violating the permits and
17

ordinances. No license was applied for and no programming occurred at the Lower
Summit Watch Stage in 2007.
Additionally, while the Town Lift Plaza is still a part of the music program, the
city ordinance governing its usage has been modified since the Plaintiffs' original
complaint. This venue was only programmed on four Wednesdays and five Sundays in
2007. A completely different Master Festival License has been granted on Main Street
for the Park City Silly Market. (See Ordinance 04-13, Exhibit F ) The Park City Silly
Sunday Market Master Festival is a festival on Main Street, Park City that was new in
2007, running June through October, and offers a blend of farmer's market fresh produce,
local crafts, "green" products and amplified, live entertainment every Sunday on lower
Main Street.
The Public Outdoor Music Plaza Ordinance was enacted and subsequently
amended while this suit was pending in the District Court. The original ordinance
regulating outdoor music enacted in 2000 approved two venues in the Historic
Commercial Business district (Town Lift Plaza and Summit Watch Plaza): limited the
days, hours, and decibel levels of performances: and required on-site management of
each event. (See Ordinance 00-36, Appellants' Exhibit G, R. at 220-227) By its own
terms, the outdoor music licenses granted to Park City Arts Council by Ordinance 00-36
expired on October 1, 2000 and could not be renewed "until after a public hearing and
receipt of a staff evaluation of the prior year's compliance with [the ordinance.]" (Id at
223.)
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As part of its process of deciding whether to renew the Public Outdoor Music
Plaza Ordinance in 2001, Park City's Special Events Department prepared and submitted
to the Park City Council two interim reports, and a final evaluation report dated March
29, 2001. The City Council held three public hearings on the issue of outdoor music in
2001 on March 29, May 3, and May 10, 2001. Following these public hearings, the City
Council on May 10, 2001, passed and adopted Ordinance 01-16, amending Ordinance 0036 and regulating outdoor music for the summer of 2001. See Ordinance 01 -16a
Appellants' Exhibit Ha R. at 236-245.
Ordinance 01-16 largely mirrors the regulatory parameters of Ordinance 00-36
with two relevant exceptions. First, Ordinance 01-16 eliminates the Town Lift Plaza as
an outdoor music venue. (See id., § 4-8A-6, R. at 240) At a distance of "less than 150
feet," this venue was by far the closest to Appellants' residence. (See Affidavit of
Ronald Whaley, Appellants' Exhibit L ^ 20 at 88.) Second, the Ordinance limited the
operation at Summit Watch Plaza venue to operation three days per week at no more than
three hours per day. See Ordinance 01-16, § 4-8A-6(A). This contrasts to Ordinance 0036, where the combined allowed time of operation at the Town Lift Plaza and Summit
Watch Plaza was four days per week at up to five hours per day. See Ordinance 00-36, §
4-8A-6(A).
The Public Outdoor Music Plaza Ordinance has been amended five more times
since 2001 (See Park City Municipal Corporation Ordinances 02-12, 03-18, 03-31, 03-35
and 04-13, Exhibits B-F). Significant amendments include:
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03-18 reduced the allowed decibels from 95 to 90 and the distance from which the
decibels are measured from 35 feet to 25 feet. (See 03-18, Exhibit C)
03-31 reintroduced the venue at the Town Lift Plaza. The allowed decibels at this
venue were 85 measured from 25 feet. Programming was allowed Friday, Saturday and
Sunday from 12:00 PM to 8:30 PM, for no more than 4 hours a day, and up to four
additional weekend nights. The licensee for the town lift plaza was no longer Appellee
Mountain Stages, and instead the licensee was Sweeney Bros. Town Lift Cafe. Licensee
could be required to lower decibels in 3 decibel increments with at least 3 days between
reductions.
04-13 amended the licensing scheme for outdoor music. This ordinance requires
going through the Master Festival License process, which includes a public hearing in
front of City Council. Hours of programming were reduced to 3 days per week with no
specification for which days, and for no more than 3 hours a day. There are no licensees
designated in the Ordinance.
Based upon these amendments, the ordinance from which Appellants are
requesting relief no longer exists and has been significantly amended. Their claims as to
the validity and constitutionality of the Ordinance are therefore moot.
To overcome mootness, a litigant typically requires "extraordinary
circumstances," such as issues "of wide concern, affect[ing] the public interest, likely to
recur in a similar manner, and, because of the brief time any one person is affected,
would otherwise likely escape judicial review." Wickham v. Fisher, 629 P.2d 896, 899
(Utah 1981). Such is not the case here. The Ordinance in the complaint administers
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outdoor music differently than the current Ordinance, and also has an additional licensee
not a party to this matter. The complaint does not rise to the level of being extraordinary
enough to cause the court to set aside mootness.
For the above reasons, this court should find this matter moot as to the validity of
the Ordinance and should deny Appellants5 request for relief.
SUMMARY JUDGMENT ON APPELLANTS5 NUISANCE CLAIMS
SHOULD BE AFFIRMED SINCE NO ISSUES OF MATERIAL FACT
EXIST AND, AS A MATTER OF LAW, THE PERMITS AND PUBLIC
OUTDOOR MUSIC PLAZA ORDINANCE IS CONSISTENT WITH
THE UTAH CODE

II.

Pursuant to Utah Rules of Appellate Procedure Rule 24(i), Appellee Park City
Municipal Corporation adopts by reference Section I of Appellees' Randy Barton,
Mountain Town Stages and Park City Arts Council Brief.

III.

THE DISTRICT COURT WAS CORRECT AS A MATTER OF LAW IN
ITS RULING THAT THE PERMITS AND THE PUBLIC OUTDOOR
MUSIC PLAZA ORDINANCE ARE CONSISTENT WITH U.C.A. §§ 108-60 AND 10-8-76

The District Court did not rule that the Public Outdoor Music Plaza Ordinance
superseded state law. Instead, the District Court found that the Public Outdoor Music
Plaza Ordinance was compatible with state law. In granting Park City's motion for
summary judgment, the District Court ruled that "the Utah Code has expressly given
municipalities like Park City the authority to determine what is and is not a nuisance.
(See, August 7, 2002 Ruling and Order, 1JIII. A, Appellants' Exhibit A, R. at 754). Utah
Code Ann. § 10-8-60 grants to municipalities the authority to "declare what shall be a
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nuisance, and abate the same." Park City enacted the Public Outdoor Music Plaza
Ordinance pursuant to the authority granted by state law to do so.
Utah Courts are very specific as to when a statue is superseded. In order to
determine that a statute supersedes another, "there must be irreconcilable conflict."
Christensen v. State Tax Comm'n, 591 P.2d 445, 448 (Utah 1979) (internal quotations
omitted). Additionally, "statutes must be harmonized wherever possible" Id
Here, the Public Outdoor Music Plaza Ordinance does not supersede state
nuisance statutes; instead, the two coexist in harmony. The two nuisance statutes, Utah
Code § 78-38-1 and § 76-10-803, must be read along with the state statutes enabling
municipalities to regulate nuisance, Utah Code § 10-8-60,4 and noise, Utah Code Ann. §

2

UTAH CODE ANN.§ 78-38-1. Nuisance defined ~ Right of action for - Judgment
(1) A nuisance is anything which is injurious to health, indecent, offensive to the senses,
or an obstruction to the free use of property, so as to interfere with the comfortable
enjoyment of life or property. A nuisance may be the subject of an action.
(2) A nuisance may include the following:
(a) drug houses and drug dealing as provided in Section 78-38-9;
(b) gambling as provided in Title 76, Chapter 10, Part 11;
(c) criminal activity committed in concert with two or more persons as provided in
Section 76-3-203.1;
(d) party houses which frequently create conditions defined in Subsection (1); and
(e) prostitution as provided in Title 76, Chapter 10, Part 13.
3

UTAH CODE ANN.§ 76-10-803. "Public nuisance" defined - Agricultural operations
(1) A public nuisance is a crime against the order and economy of the state and consists
in unlawfully doing any act or omitting to perform any duty, which act or omission:
(a) annoys, injures, or endangers the comfort, repose, health, or safety of three or more
persons;. . .
(e) in any way renders three or more persons insecure in life or the use of property.
4

§ 10-8-60. Nuisances
They [City Council] may declare what shall be a nuisance, and abate the same, and
impose fines upon persons who may create, continue or suffer nuisances to exist.
UTAH CODE ANN.
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10-8-76,5 as well as the City Ordinance regulating outdoor music, Park City Ordinance
00-36.6 There is no "irreconcilable conflict," Christensen, 591 P.2d at 448, between
these statutes and the ordinance. Instead, U.C.A. § 10-8-60 enables municipalities to
define the parameters of what constitutes a nuisance. Park City's Public Outdoor Music
Plaza Ordinance does just that: It defines for the community the threshold levels at
which the decibel level of music constitutes a nuisance. (See Park City Ordinance 0036). For the same reasons, state laws would not preempt the 1999 Permit.
Furthermore, Utah Courts have found that local ordinances should be broadly
interpreted. The general welfare clause gives municipalities broad legislative powers
which should not be subject to strict construction. (See State v. Hutchinson, 624 P.2d
1116, 1121 (Utah 1980), "Strict construction, particularly in the face of a general welfare
grant of power to local governments, simply eviscerates the plain language of the statute,
nullifies the intent of the Legislature, and seriously cripples effective local government.'5)
Finally, the statutes must be read in a manner that makes sense. To construe the

5

UTAH CODE ANN. § 10-8-76. Noise abatement ~ Street performances
[Municipalities] may prevent the ringing of bells, blowing of horns and bugles, crying
of goods by auctioneers and others, and the making of other noises, for the purpose of
business, amusement or otherwise, and prevent all performances and devices tending to
the collection of persons on the streets or sidewalks of the city.
6

Park City Ordinance 00-36 (Preamble, para 12), "Whereas, as a result of these
findings and testimony, the City Council finds that public outdoor music in the specified
plazas is not a nuisance per se5 but if performed consistently with the regulations
contained herein, is reasonably within the standard of comfort prevailing in the areas of
and adjacent to the plazas defined herein, promotes the arts and cultural enhancement in
the community and is consistent with pending Master Festival Licensing section 4-8-5."
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State nuisance statutes to nullify Utah Code Section 10-8-60 and the general welfare
clause is absurd. The Public Outdoor Music Plaza Ordinance must be interpreted with
the legislative mandate in Utah Code Section 10-8-60 which states that municipalities
"may declare what shall be a nuisance, and abate the same, and impose fines upon
persons who may create, continue or suffer nuisances to exist."
The ability of a municipality to determine what a nuisance is will be reviewed by
the courts under the high "arbitrary" standard. "When the State has granted general
welfare power to local governments, those governments have independent authority apart
from, and in addition to, specific grants of authority to pass ordinances which are
reasonably and appropriately related to the objectives of that power, i.e., providing for the
public safety, health, morals, and welfare. Salt Lake City v. Alfred, 20 Utah 2d 298, 437
P.2d 434 (Utah 1968). And the courts will not interfere with the legislative choice of the
means selected unless it is arbitrary, or is directly prohibited by, or is inconsistent with
the policy of, the state or federal laws or the constitution of this State or of the United
States. State v. Hutchinson, 624 P.2d 1116, 1126 (Utah 1980).
It is well established in Utah jurisprudence that statutory construction requires that
the plain language of a statute is read "as a whole and its provisions [are interpreted] in
harmony with other provisions in the same statute and with other statutes under the same
and related chapters." Sill v. Hart, 2007 UT 45, para. 7, 162 P.3d 1099, 1102 (Utah
2007) (internal quotation marks omitted). Additionally, "it is axiomatic that a statute
should be given a reasonable and sensible construction and that the legislature did not
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intend an absurd or unreasonable result." State ex rel. Div. of Consumer Prot. v. GAF
Corp., 760 P.2d 310, 313 (Utah 1988).
Under Appellants' interpretation, Utah Code Section 10-8-60 would be rendered
meaningless and would be superseded by another state statute. To follow such
interpretation would lead to an absurd result. For example, Appellants' reasoning would
give a city the power to adopt an ordinance legislating that "Playing music over 90 Dba is
a nuisance and punishable by a fine," but not "Playing music under 90 Dba is allowed
pursuant to permit issued as provided herein." Certainly, the City's decision to regulate
conduct affirmatively, rather than by proscription, cannot cause the City to be liable
under state nuisance laws. There is no indication that the legislature intended for the
private nuisance statute to overturn the statute giving cities the right to regulate
nuisances. Here, Park City did what it was explicitly allowed to do under State law AND
which was consistent with state nuisance law: regulating the times, the decibel level and
locations of public outdoor music.
Thus, Park City's permits and ordinances pertaining to the regulation of outdoor
music are valid pursuant to Utah Code 10-8-60, and the District Court was correct as a
matter of law in granting Park City summary judgment on Counts 1-3, 5-8 of Plaintiffs'
Complaint.

IV.

THE DISTRICT COURT WAS CORRECT IN FINDING THAT PARK
CITY'S MUNICIPAL CODE AND ADMINISTRATIVE PERMITS ARE
VALID
a. District Court Found Public Outdoor Music Plaza Ordinance Valid
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Appellants again misstate the District Court ruling when they claim that the District
Court found their "common law and statutory nuisance claims are barred."
(Appellants' Brief, p. 42).7 Instead, the District Court found that the Public Outdoor
Music Plaza Ordinance was a valid use of the City's authority and that the City could
determine the parameters of noise regulations.
b. Regulation of Outdoor Music
Appellants' make the tenuous argument that Utah Code Sections 10-8-60 and 10-8-76
which grant Park City the right to regulate noise and nuisances do not apply to
Appellants' nuisance claim since the City did not declare or abate a nuisance and merely
regulated outdoor music.
In support of their argument, Appellants cite Weber v. Springville City, 725 P.2d
1360 (Utah 1986), as support for the proposition that a "city ordinance, enacted under
Section 10-8-60, cannot prevent civil nuisance actions." (Appellants' Brief, p. 44).
However, Weber does not stand for that proposition at all. Instead, Weber is a case
involving the tort of attractive nuisance. In footnote 20, the Supreme Court of Utah says
"Springville City's reference to [UCA 10-8-60] implies that it intended to define ' public
nuisances' and not 'attractive nuisances,' as that term is used in simple negligence theory
cases." Weber v. Springville City, 725 P.2d 1360, 1367 fn. 20 (Utah 1986).
Appellants further argue that because Utah Code Section 10-8-76, the statute allowing
municipalities to abate noise, pertains only to abatement, it does not allow for a finding

7

See Section V (c) infra p. 32 for a discussion of Appellants' claim concerning the right to sue.
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that compliance with a municipal noise ordinance is not a nuisance. However, that
reasoning is not tenable. In fact, the opposite is true. A city, by the authority granted to
it by the Utah State Legislature, can declare what is a nuisance and abate such nuisance
as well as prevent certain noises. Such authority gives the cities the right to enact a noise
ordinance which regulates the level of noise which is appropriate and what noise is
exempt from those restrictions.
Typically, "a claim of private nuisance requires proof of a substantial and
unreasonable interference with the private use and enjoyment of another's land." Walker
Drug Co. v. La Sal Oil Co., 972 P.2d 1238 (Utah 1998). Here, however, acting under
express legislative authority to declare what shall be a nuisance, the Park City Council
has legislatively declared that "public outdoor music in the specified plazas is not a
nuisance per se, but if performed consistently with the regulations contained herein, is
reasonably within the standard of comfort prevailing in the areas of and adjacent to the
plazas defined herein.55 (Ordinance 00-36, ^J 12, R. at 221) The State Legislature gave
the City the authority to do exactly what it did: "[d]eclare what shall be a nuisance, and
abate the same.55 UTAH CODE ANN. §10-8-60.
c. Under Legislatively Granted Police Power, the City Council has
Express Legislative Authority to Declare What is a Nuisance
Pursuant to Section 10-3-101 of the Utah Code, requiring that all municipalities
have a governing body which shall exercise its legislative powers, Park City has adopted
a form of government in which its legislative powers are vested in the city council. See
MCPC § 2-2-4. As the legislative body of Park City, the City Council exercises its
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legislative powers through ordinances. See UTAH CODE ANN. § 10-3-701. Among the
legislative powers delegated to municipalities by the Utah Legislature is the power to
"pass all ordinances . . . not repugnant to law, necessary for carrying into effect or
discharging all powers and duties conferred by this chapter, and as are necessary and
proper to provide for the safety and preserve the health, and promote the prosperity,
improve the morals, peace and good order, comfort, and convenience of the city and its
inhabitants, and for the protection of property in the city." UTAH CODE ANN. § 10-8-84.
This clause, commonly known as the police power or "general welfare clause," however,
is "merely in aid of express powers granted elsewhere." American Fork City v.
Robinson, 77 Utah 168, 292 P. 249 (Utah 1930); see also UTAH Const, art. XI, § 5, "Each
city forming its charter under this section shall have, and is hereby granted, the authority
to exercise all powers relating to municipal affairs, and to adopt and enforce within its

and no enumeration of powers in this constitution or any law shall be deemed to limit or
restrict the general grant of authority hereby conferred; . . . nor be deemed to limit or
restrict the power of the legislature in matters relating to State affairs, to enact general
laws applicable alike to all cities of the State."
Not only did the Legislature give Park City the authority to regulate nuisances
through the general welfare clause, but it also has the express grant in Utah Code Section
10-8-60 which gives municipalities the authority to "declare what shall be a nuisance, and
abate the same." Additionally, the Legislature gave Park City the authority to regulate
processions and demonstrations, see UTAH CODE ANN. §10-8-73, and abate noise, see
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UTAH CODE ANN. §10-8-76. Pursuant to its constitutional and legislative authority, Park
City in 2000 and 2001 enacted Ordinances 00-36 and 01-16 regulating public outdoor
music plazas.8 This regulation is proper under the general welfare clause as well as the
explicit grant in Section 10-8-60.
The City Council through Ordinance 00-36, regulated public outdoor music and
exempted such performances from the Park City's noise ordinance. (See Appellants'
Exhibit G5 Ordinance 00-36, at 220-227) Ordinance 01-16 subsequently amended Title
4, Chapter 8 A of the Municipal Code after a lengthy public hearing process. Through
this valid exercise of legislative discretion, the City Council of Park City has declared
that outdoor music, when performed pursuant to the regulations and parameters outlined
in Title 4, Chapter 8A of the Municipal Code of Park City, is exempt from the Park City
Noise Ordinance (PCMC 6-3) and therefore does not constitute a nuisance.
The enactment of municipal ordinances is a discretionary power delegated to cities
and is a function of their legislative power. UTAH CODE ANN. § 10-8-84. As such,
courts give municipalities wide latitude in making such determinations. Recognizing city
councils' intimate knowledge of local conditions, courts have declared that "city
councils, who deal with the situation from a practical standpoint, are better qualified than
the courts to determine the necessity, character, and degree of regulation . . . and their
conclusions should not be disturbed by the courts unless clearly arbitrary and
unreasonable." Gorieb v. Fox, 274 U.S. 603, 608 (1927).

In their appeal, Appellants do not contest that Ordinances 00-36 and 01-16 were
lawfully enacted.
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The District Court was correct in finding that outdoor music, when performed in
compliance with Park City's Public Outdoor Music Plaza Ordinance is exempt the Park
City noise ordinance and does not constitute a nuisance.

V.

THE PUBLIC OUTDOOR MUSIC PLAZA ORDINANCE IS NOT
UNCONSTITUTIONAL
a. Appellants' Constitutional Claims are Moot
The original Public Outdoor Music Plaza Ordinance which Appellants are

appealing is no longer in effect and has been amended five times since the outset of this
litigation. Due to the fact that Title 4, Chapter 8 A of the Municipal Code of Park City
has been significantly amended, their claim is moot. See Section I supra page 17.

b. Appellants Fail to State a Proper Facial Challenge to the Ordinances
Appellants attack the validity of Park City's Ordinances 00-30 and 01-16 as
unconstitutional. In order to challenge validly enacted municipal ordinances, Appellants
must carry the necessary and heavy burden of a proper facial challenge. See State v.
Herrera, 993 P.2d 854 (Utah 1999). The District Court dismissed Appellants'
constitutional claims because they "failed to meet the facial burden required for such
attack." (Ruling and Order, R. at 755)
A facial challenge is most difficult because it requires the challenger to "establish
that no set of circumstances exists under which the [statute] would be valid." Id "The
test of validity of a municipal ordinance is whether or not it offends constitutional
guaranties and whether or not it is reasonably designed to carry out a proper legislative
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purpose." 56 AM. JUR. 2D Municipal Corporations, Etc. § 361 (1971). In the cases
testing the validity of a municipal ordinance, the burden of establishing invalidity rests
squarely with the plaintiff. See N.O. Public Service v. New Orleans, 281 U.S. 682, 686
(1930) (declaring that the "ordinance is presumed to be valid and the burden is upon the
[plaintiff]" to demonstrate its invalidity). Furthermore, it is "a well-settled general rule
that where an ordinance is passed relating to a matter which is within the legislative
power of a municipality, all presumptions are in favor of its validity, constitutionality,
and reasonableness." 56 AM. JUR. 2D Municipal Corporations, Etc. § 382 (1971) (citing
more than 40 cases from numerous jurisdictions, including N.O. Public Service v. New
Orleans, 281 U.S. 682; Ogden City v. Leo, 182 P. 530 (Utah 1919)).
In addition to carrying a heavy burden of proof and having to overcome all
presumptions in favor of validity, the courts have raised the bar even higher for plaintiffs
desiring to invalidate a municipal ordinance. Courts maintain a '"strong . . . reluctance5
to proclaim a legislative action facially unconstitutional," Smith Inv. Co. v. Sandy City,
342 Utah Adv. Rep. 10, 958 P.2d 245 (Utah Ct. App. 1998); accord State v. Bell 785
P.2d 390, 397 (Utah 1989) (declaring that courts adhere to "the principle that the
prerogative of the legislature as the creators of laws is to be respected"). Accordingly,
courts will not '"declare a statute unconstitutional unless it is determined to be so beyond
a reasonable doubt.5" State ex rel N.R. v. State, 354 Utah Adv. Rep. 34, 967 P.2d 951
(Ct. App. 1998) (citing Bell, 785 P.2d at 398) (citations omitted).
Appellants do not address the facial issue, nor do they try to refute that the Public
Outdoor Music Plaza Ordinance is valid under many sets of circumstances. The District
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Court did not en' in finding that Appellants failed to carry the heavy burden of
establishing beyond a reasonable doubt that no set of circumstances exists under which
Ordinances 00-36 and 01-16 would be valid. The District Court's ruling applies to all of
Appellants' constitutional claims.
c. Supremacy and Takings Clause
Appellants' claim that they have been denied their right to sue is a departure from
their pleadings and is being brought the first time on appeal. This issue was never
pleaded below. "Matters neither raised in the pleadings nor put in issue at the trial cannot
be considered for the first time on appeal." Wagner v. Olsen, 25 Utah 2d 366, 370, 482
P.2d 7025 705 (Utah 1971) (overruled on other grounds). Furthermore, "Orderly
procedure, whose proper purpose is the final settlement of controversies, requires that a
party must present his entire case and his theory or theories of recovery to the trial court;
and having done so, he cannot thereafter change to some different theory and thus
attempt to keep in motion a merry-go-round of litigation." Simpson v. General Motors
Corp., 24 Utah 2d 301, 303, 470 P.2d 399, 401 (Utah 1970).
Moreover, Appellants' claim that they have been denied their "right to sue" is
invalid. Although Park City has legislatively declared that outdoor music, when
performed pursuant to the regulations and parameters outlined in Title 4, Chapter 8A of
the Municipal Code of Park City, does not constitute a nuisance, any claim that such
music is a nuisance can be challenged through the validity of the ordinance. Appellants,
however, apparently unable to carry the heavy burden of challenging the Public Outdoor
Music Plaza Ordinance facial, have opted to ignore this fact.
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Furthermore, Appellants' supremacy clause argument fails because neither state
nor federal law was preempted by the Public Outdoor Music Plaza Ordinance. (See,
supra).
d. Separation of Powers
The Separation of Powers Doctrine is rooted in Article V of the Constitution of
Utah:
The powers of the government of the State of Utah shall be divided into
three distinct departments, the Legislative, the Executive, and the Judicial;
and no person charged with the exercise of powers properly belonging to
one of these departments, shall exercise any functions appertaining to
either of the others, except in the cases herein expressly directed or
permitted.
UTAH CONST, art. V, § 1 (emphasis added). "The powers of the State government were,
by the organic law, divided into three distinct departments,—the legislative, executive,
and judicial; and no person or persons, whose duty it is to exercise the functions of one
department, can exercise any power belonging properly to either of the others, except in
cases expressly authorized by the constitution.55 Kimball v. Grantsville City, 19 Utah
368, 57 P. 1 (Utah 1899). "The legislative power was vested exclusively in the
Legislature.55 Id. "Therefore, in the absence of any constitutional restraint, express or
implied, the Legislature may act upon any subject within the sphere of the government.55
Id. "Independently of any repugnance between a legislative act and any constitutional
limitation or restriction, a court has no power to arrest its execution, however unwise or
unjust, in the opinion of the court, it may be, or whatever motives may have led to its
enactment.55 Id.; see also Utah Mfrs5 Ass5n v. Stewart, 82 Utah 198, 23 P.2d 229 (Utah
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1933) ("When legislative action is within the scope of the police power, fairly debatable
questions as to reasonableness, wisdom, or propriety are not for the courts but for the
Legislature.").
More specifically, where a municipality legislates pursuant to an express grant of
authority, unreasonableness cannot stand as grounds to invalidate the act. "If the
legislative branch of the state government authorizes the passage by a municipality of an
ordinance of a particular kind, requiring or prohibiting the doing of a specific thing, the
judicial department cannot declare it unreasonable and on that ground set it aside, since
such action would be a substitution of judicial judgment as to the reasonableness for the
legislative judgment on the same subject, and would be an encroachment upon legislative
power.5' Landberg v. City of Chicago, 86 N.E. 638, 640 (111. 1908); see also State v.
Rice, 74 S.E. 582, 583 (N.C. 1912) ("An ordinance cannot be held invalid because of its
unreasonableness when the power to pass the ordinance on the subject is conferred by a
constitutional statute."). "It is therefore generally held or stated that the courts cannot
inquire into the reasonableness of ordinances which are within powers expressly granted
to municipal corporations." 56 AM. JUR. 2D Municipal Corporations, Etc. § 387 (1971).
Such is the very essence of the separation of powers doctrine: legislative power is vested
exclusively in the legislative branch.
Following the express legislative authority to declare what shall be a nuisance, the
Park City Council has declared that outdoor music, when performed pursuant to the
regulations and parameters outlined in Title 4, Chapter 8 A of the Municipal Code of Park
City, does not constitute a nuisance. This was accomplished by amending Park City's
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Health, Nuisance Abatement, and Noise Ordinance, exempting therefrom "Noise
resulting from a duly licensed and operated Public Outdoor Music Plaza pursuant to Title
4, Chapter 8A of the Municipal Code of Park City." MCPC § 6-3-10(J). As the above
cases demonstrate, even if this court were to believe that Park City Ordinances 00-36 and
01-16 evince unreasonable or unsound public policy, it cannot invalidate them on such
grounds. Absent constitutional violation, only by substituting its judgment for that of the
Park City Council can this court find to the contrary. Appellants inappropriately invite
this court to encroach upon the Park City Council's legislative authority by substituting
its judgment for that of the city council.
e. Park City's Process for Enacting the Public Outdoor Music Plaza
Ordinance Did Not Violate Appellants' Due Process Rights
Appellants allege that Park failed to comply with the due process requirements of
Utah Constitution, Article I, Section 7, and the U.S. Constitution, Amendments V and
XIV because Park City provided no notice or intent to "restrict Plaintiffs' constitutionally
protected rights to sue under state and common law." Not only did Appellants have
notice each of the contemplated ordinances, but they partook in the legislative process in
passing the Ordinance. On May 18, 2000, at the public hearing on Ordinance 00-36, a
letter from Melanie Reif and Ron Whaley concerning the ordinance and requesting no
additional outdoor music licenses be granted in the lower Main Street area was
acknowledged by the City Attorney. Additionally, Appellants submitted public comment
at the public hearing on June 1, 2000. In fact, six public hearings were held before the
adoption of Ordinance 00-36 and two public hearings were held before City Council
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adopted Ordinance 01-16. In those public hearings the City Council of Park City
received and considered extensive public comment on the subject of outdoor music,
including that input from Appellants. Such undisputed facts clearly demonstrate that the
Public Outdoor Music Plaza Ordinance was adopted following a lengthy and lawful
process of public hearings.
Additionally, Park City is protected from any claim that it failed to enforce permits
it issued or its ordinance by the Governmental Immunity Act, UTAH CODE ANN. §§ 6330d-101 to -9049. The Utah Governmental Immunity Act, enacted in 1966, "reaffirmed
governmental immunity 'for any injury which results from the exercise of a governmental
function.555 Madsen v. Borthick, 658 P.2d 627 (Utah 1983) (quoting UTAH CODE ANN. §
63-30-3).
As to "governmental functions," the Utah Supreme Court has held that all of the
functions expressly enumerated in the exceptions to the waivers of immunity section are
core governmental functions. See Condemarin v. University Hosp., 775 P.2d 348, 350
(Utah 1989) ("Each of the excepted activities listed in section [63-30d-301] is,
interestingly, within the core of governmental functions. . . . Each is of such a unique
nature that it can only be performed by a governmental agency or that is essential to the
core of governmental activity.55) (internal quotations omitted). Among the functions
enumerated at Section 63-30-10 is "the issuance, denial, suspension, or revocation of or
by the failure or refusal to issue, deny, suspend, or revoke any permit, license, certificate,
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In 2004, §§63-30-1 to-38 was repealed and the Governmental Immunity Act was
reenacted as §§ 63-30d-101 to -904
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approval, order, or similar authorization." UTAH CODE ANN. § 63-30d-301(5)(c)
(emphasis added).
The outdoor music permits about which Plaintiffs complain are clearly embraced
by the language of Section 63-30-10(l)(c). Accordingly, Plaintiffs' cause of action
alleging that Park City failed to enforce such permits is barred by the Utah Governmental
Immunity Act.
f. Park City's Public Outdoor Music Plaza Ordinance is Not Special
Legislation and Does Not Delegate A Core Municipal Function
Appellants allege that the Public Outdoor Music Plaza Ordinance is not a general
law and "unlawfully delegates municipal powers to a private entity." Specifically,
Appellants claim that Park City exempted Barton and the Arts Council from the noise
ordinance and inappropriately delegated its power to regulate noise and nuisance
activities to a private individual and a private entity, namely Barton and Arts Council.
Appellants seem to reference MCPC §§ 4-8A-7(A)-(B) and -9(A) (R. at 223-224) as the
purported source of special legislation and unlawful delegation.
The plain language of these code sections, however, clearly demonstrates that no
such special legislation exists or delegation of regulatory power has occurred. Sections
4-8A-7(A)-(B) and -9(A) do no more than require the licensee, Park City Arts Council, to
provide a program manager for on-site management of each event and a sound technician
for on-site noise monitoring. These subsections no more delegate regulatory authority
than do state codes that require a lifeguard be on duty at public swimming pools. See

37

UTAH ADMIN. CODE § R393-302-30(2) (requiring that "Lifeguard service must be
provided at a public pool if direct fees or membership fees are charged.").
Furthermore, the Ordinance allows for oversight by both the special events
coordinator (See MCPC 4-8A-10, " . . . the Special Events staff may issue additional
conditions consistent with the intent of this Chapter to the program manager, including
decreasing DB levels in three (3) DB increments with at least three (3) days between each
reduction. . . ") and the police. (See id., "The Police Chief, or his/her designee, may
suspend the licenses granted herein and schedule a revocation hearing before the City
Council at the next regularly scheduled City Council meeting for any of the following
causes: (1) Any violation of this Chapter as evidenced by a citation issued by the Police
Department. (2) Any violation of law or City ordinance. (3) Upon any other evidence
that the program manager or entertainer constitutes a hazard or nuisance to the health,
safety, or welfare of the community.5')
Additionally, the early Ordinances provided for the process of administrative
issuance of individual licenses pursuant to the generally applicable legislative standards
therein. Appellants fail to point out PCMC sections 4-8A-5 and 4-8A-11 which govern
licensing and transfers to other parties. ("It is unlawful for an individual to transfer a
Public Outdoor Music Plaza Master Festival License without City approval as provided
herein. If any transfer of the controlling interest in a Public Outdoor Music Plaza license
occurs without City approval, the license is immediately null and void and the Public
Outdoor Music Plaza shall not operate until a separate new license has been properly
issued by the City as herein provided. The City will not unreasonably withhold consent of
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transfer provided the proposed Licensee is a non-profit organization within Park City,
meets all the criteria of this Chapter, and demonstrates experience managing special
events.55 PCMC4-8A-11)
Regardless, Title 4, Chapter 8A was significantly amended in 2004 and the new
Ordinance no longer designates any entity including Mountain Town Stages or the Park
City Arts Council as a licensee. Thus, this issue is moot. (See Ordinance 04-13, Exhibit
F)
g. The Public Outdoor Music Plaza Ordinance is not repugnant to law
The Public Outdoor Music Plaza Ordinance is not repugnant to law. It is not
unconstitutional and it was duly adopted through the legislative process (see supra.).

VI.

THE DISTRICT COURT WAS CORRECT IN DENYING
APPELLANTS' TAKING CLAIMS
a. Requirements for a Taking Not Met
Appellants are mistaken when they claim that there has been a "per se taking of

Plaintiffs' rights to sue under state and federal law." (Appellants' Brief, p. 56) Here
there was no per se taking. The United States Supreme Court has established that there
are "two categories of regulatory action that generally will be deemed per se takings for
Fifth Amendment purposes. First, where government requires an owner to suffer a
permanent physical invasion of her property - however minor — it must provide just
compensation. . . . A second categorical rule applies to regulations that completely
deprive an owner of "all economically beneficial use" of her property." Lingle v.
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Chevron U.S.A. Inc., 544 U.S. 528, 538 (2005) (internal quotations omitted). Neither of
these situations has occurred here. There is no claim of a physical invasion of property
and there is no allegation of deprivation of "all economically beneficial use."
Additionally, there cannot be a taking because there was no governmental action
against Appellants. In order to have a taking, "the claimant must. . . show that the
interest has been taken or damaged by government action . . . Only when governmental
action rises to the level of a taking or damage under article I, section 22 is the State
required to pay compensation." View Condo. Owners Ass'n v. MSICO, L.L.C., 2005 UT
91 para. 32, 127 P.3d 697, 705 (Utah 2005). The regulation of outdoor music is not a
governmental action against Appellants as referred to under the Fifth Amendment.
The Takings Clause of the Fifth Amendment "is designed not to limit the
governmental interference with property rights per se, but rather to secure compensation
in the event of otherwise proper interference amounting to a taking.5' Lingle v. Chevron
U.S.A. Inc., 544 U.S. 528, 537 (2005) (quoting First English Evangelical Lutheran
Church of Glendale v. Co. of Los Angeles, 482 U.S. 304, 314 (1987); see also Eastern
Enterprises v. Apfel 524 U.S. 498, 554 (1998) (Breyer, J. dissenting) ("[A]t the heart of
the [Takings] Clause lies a concern, not with preventing arbitrary or unfair government
action, but with providing compensation for legitimate governmental action that takes
'private property' to serve the 'public' good."). By labeling Park City's permit and
ordinance invalid, Appellants immediately defeat their own claim that they should be
compensated pursuant to article I, § 22 of the Utah Constitution and the Fifth
Amendment of the U.S. Constitution.
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b. Administrative Remedies Not Exhausted
Appellants allege in the Public Outdoor Music Plaza Ordinances are a taking of
their property without just compensation under the U.S. and Utah Constitutions. The
District Court was correct as a matter of law in finding that it lacked Subject Matter
Jurisdiction because Appellants failed to exhaust the required administrative remedies.
Where a plaintiff has failed to exhaust his administrative remedies, then the
district courts lack subject matter jurisdiction. See Horn v. Utah Dep't of Public Safety,
347 Utah Adv. Rep. 50, 962 P.2d 95 (Utah Ct. App. 1995). "When a matter is outside the
court's jurisdiction it retains only the authority to dismiss the action." Varian-Eimac, Inc.
v. Lamoreaux, 767 P.2d 569, 570 (Utah Ct. App. 1989).
"Under Utah law, parties protesting agency actions must generally exhaust all
available administrative remedies before seeking judicial relief." Horn, 962 P.2d at 99.
While this rule typically arises in the context of administrative agency actions, Utah
courts have applied the requirement that Appellants exhaust all available administrative
remedies before seeking judicial relief to actions taken by political subdivisions of the
State. See Bennion v. Sundance Dev. Corp., 897 P.2d 1232 (Utah Ct. App. 1995)
(affinning district court's dismissal of plaintiff s suit seeking to vacate a plat approval by
the Utah County Commission because plaintiff failed to exhaust all available
administrative remedies).
Appellants have an administrative remedy for alleged takings available to them via
Section 15-1-18 of the Municipal Code of Park City. Section 15-1-18 creates a
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constitutional takings review and appeals process aimed at promoting "the protection of
private property rights and to prevent the physical taking or exaction of private property
without just compensation." This process provides that "Any owner of private property
who believes that his/her property is proposed to be 'taken' by an otherwise final action
of the City may appeal the City's decision to the Takings Appeal Board10 within thirty
(30) days after the decision is made." Id. at § -18(C). "The Takings Appeal Board's
rejection of an appeal constitutes exhaustion of administrative remedies rendering the
matter suitable for appeal to a court of competent jurisdiction." Id.
Here, Appellants cause of action for a takings of private property alleges facts
dating as far back as the summer of 1998 and continuing through the summer of 2000.
Additionally, Appellants' Notice of Claim, filed with the Park City Recorder on April 13,
2000, also alleges taking. Appellants have had ample time and opportunity to exercise
their rights under Section 15-1-18, yet for over eight years have failed to do so.
Appellant tries to claim that the Takings Appeal Board was inapplicable in this
case because their claimed taking was not premised "on an application to amend the Land
Management Code and Zoning Map." (Appellants' Brief, p. 57). However, the Park City
Municipal Code does not limit what type of takings can be appealed. PCMC 15-1-19
(C) states. "Any Owner of private Property who believes that his/her Property is proposed
to be 'taken' by an otherwise Final Action of the City may Appeal the City's decision to
the Takings Appeal Board within thirty (30) days after the decision is made. . .. The
10

The Takings Appeal Board is comprised of three current members of Park
City's Board of Adjustment, appointed by the City Manager. See MCPC § 15-1-18(D).
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Takings Appeal Board's rejection of an Appeal constitutes exhaustion of administrative
remedies rendering the matter suitable for appeal to a court of competent jurisdiction.55
Here, Appellants' are claiming their property was taken, therefore they were required to
go through the administrative remedies.
Appellants cite First English Evangelical Lutheran Church v. County of Los
Angeles, 482 U.S. 304, 107 S. Ct. 2378, to stand generally for the proposition that
"[t]here is no exhaustion of administrative remedies required for a per se takings claim.55
(Appellants5 Brief, p 56) However, no part of First English stands for that proposition.
The section of the case cited by Appellants establishes the standard for calculating the
value of the property in relation to the time of taking.
Utah State Code requires an exhaustion of administrative remedies before an
appeal in the district court. See UTAH CODE ANN. § 10-9a-801 (" (1) No person may
challenge in district court a municipality's land use decision made under this chapter, or
under a regulation made under authority of this chapter, until that person has exhausted
the person's administrative remedies as provided in Part 7, Appeal Authority and
Variances, if applicable.55).
There is an additional due process right at stake in the case before the Court, that
of Sweeney Bros. Town Lift Cafe (Sweeney). Park City granted Sweeney a Master
Festival License to allow outdoor music at the town lift in Ordinance 03-31 and currently
holds one now pursuant to Title 4, Chapter 8A.

Sweeney has a right to rely on a validly

issued license, and has a due process right to ensure that the administrative process is
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followed if that licensed is revoked or altered. Thus, Appellants needed to go through the
administrative process so that other stakeholders' due process rights are not ignored.
Appellants failed to exhaust all administrative remedies available to them as
applicable to their takings claim and the validity of the licenses granted. Therefore, the
District Court lacked subject matter jurisdiction over this claim and was correct in
dismissing it.
Finally, even if this Court does not find that the administrative remedies needed to
be exhausted, "[I]t is well settled that an appellate court may affirm the judgment
appealed from "if it is sustainable on any legal ground or theory apparent on the record,
even though such ground or theory differs from that stated by the trial court to be the
basis of its ruling or action, and this is true even though such ground or theory is not
urged or argued on appeal by appellee, was not raised in the lower court, and was not
considered or passed on by the lower court." Bailey v. Bayles, 2002 UT 58 para 10, 52
P.3d 1158, 1161 (Utah 2002), quoting Dipoma v. McPhie, 2001 UT 61, para. 18,29P.3d
1225, 1229-30 (Utah 2001).

VII.

DISTRICT COURT DID NOT ABUSE ITS DISCRETION TO DENY
APPELLANTS' MOTION FOR RECONSIDERATION ON
CONSTITUTIONAL CLAIMS

Whether to entertain a motion for reconsideration is within the district court's
discretion. Trembly v. Mrs. Fields Cookies, 884 P.2d 1306, 1312 (Utah Ct. App. 1994).
Although Appellants claim that the August 7, 2002 Ruling and Order was not final, they
can not dispute that the constitutional claims they were seeking reconsideration of had
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been ruled upon. (See August 7, 2002, Ruling and Order, R. at 755-57. "The Plaintiffs5
seventh cause of action, alleging that the Public Outdoor Music Plaza Ordinance is void,
fails because the Plaintiffs have failed to meet the facial burden required for such an
attack. . . . Plaintiffs' eighth Cause of Action, unlawful taking of property under the U.S.
Constitution and Utah Constitutions, is dismissed for lack of Subject Matter
Jurisdiction.")
The determination of whether the August 7, 2002 Ruling and Order was final as to
the constitutional claim is irrelevant here where the District Court made clear that "even
if reconsideration was available, the court is concerned that the majority of plaintiffs'
argument as presented now, while it was plead in the briefest terms in the Seventh cause
of action . . . the court would be very reluctant to encourage such a piecemeal approach to
briefing." (March 31, 2003 Ruling and Order, R. at 878).
The District Court rejected Appellants motion to reconsider a second time in its
July 5, 2003 Minute Entry and Order. (July 5, 2003 Minute Entry and Order, R. at 1130)
In that Order, the District Court again denied Appellants' Motion to Reconsider, stating:
"This court will not lightly re-visit a dismissal, and that is particularly true when most of
the reasons advanced for reconsideration were not adequately briefed for the initial
motion. The court believes that reconsideration is discretionary, not mandatory, and it is
not warranted in this case." Id. The District Court did not abuse its discretion in this
ruling.
As to the issue of finality, the August 7, 2002 Order, however, clearly dismisses
each of those causes of action entirely and against all defendants. See August 7, 2002
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Order, R. 754 (ruling that "'Appellants* First, Second, Third, and Seventh causes of action
. . . are dismissed as a matter of law"); see also id. at R.757 (granting Park City Municipal
Corporation's Motion for Summary Judgment in its entirety; granting Park City Arts
Council's Motion for Summary Judgment in its entirety; and dismissing Appellants' first,
second, third causes of action against defendant Randy Barton). Since the August 7,
2002 Order clearly dismissed all of Appellants' common law and statutory nuisance
claims against all defendants, it was final.
Additionally, the District Court did not abuse its discretion by denying Appellants'
motion for reconsideration on the constitutional claims. Utah courts have recognized
that Rule 54(b) of the Utah Rules of Civil Procedure impliedly permits reconsideration of
a non-final judgment. See Salt Lake City Corp. v. James Constructors, Inc., 761 P.2d 42
(Utah Ct. App. 1988); see also Timm v. Dewsnup, 851 P.2d 117 (Utah 1993); Trembly v.
Mrs. Fields Cookies, 884 P.2d 1306 (Utah Ct. App. 1994). It is also well-settled that
reconsideration is not granted without justification and the courts have identified a
number of factors to be considered in determining whether to grant a motion to
reconsider. Appellants have failed to identify any grounds justifying reconsideration.
In Trembly v. Mrs. Fields Cookies, this Court set forth several factors a court may
consider in reviewing a motion to reconsider: "These may include, but are not limited to,
when (1) the matter is presented in a 'different light' or under 'different circumstances;'
(2) there has been a change in the governing law; (3) a party offers new evidence; (4)
'manifest injustice' will result if the court does not reconsider the prior ruling; (5) a court
needs to correct its own errors; or (6) an issue was inadequately briefed when first
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contemplated by the court." Trembly v. Mrs. Fields Cookies, 884 P.2d 1306 (Utah App.
1994), quoting State v. O'Neil 848 P.2d 694, 697 n.2 (Utah Ct. App. 1993), cert, denied,
859 P.2d 858 (Utah 1993).
In the instant case, Appellants failed to identify any of the O'Neil factors or
otherwise offer any justification for reconsideration. Appellants offered no new evidence
and no new law, and no errors needing correction were identified. Appellants similarly
failed to present the matter in a different light or show manifest injustice. Although the
constitutional issues were not well briefed initially, such ineffectiveness does not need to
be cured by the District Court. Therefore, the District Court did not abuse its discretion
in denying Appellants' Motion for Reconsideration of the August 7, 2002 Ruling and
Order.

VIII. THE DISTRICT COURT DID NOT ERR IN ITS TIMING OF
GRANTING DEFENDANTS' MOTION FOR SUMMARY JUDGMENT
Pursuant to Utah Rules of Appellate Procedure Rule 24(i) Appellee Park City
Municipal Corporation adopts by reference Section III of Appellees Randy Barton,
Mountain Town Stages and Park City Arts Council's Brief.

IX.

COSTS
Pursuant to Rule 34 of the Utah Rules of Appellate Procedure, costs incurred in

this appeal should be granted to Appellees. Utah Rules of Appellate Procedure 34(a)
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provides that if a judgment or order is affirmed, cost shall be taxed against appellant
unless otherwise ordered.

CONCLUSION
For the foregoing reasons, the decisions of the District Court should be affirmed
and attorney's fees granted to Appellees.

RESPECTFULLY SUBMITTED this J ^ ! day of November, 2007.
PARK CITY MUNICIPAL CORPORATION
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ADDENDA
A.

Affidavit of Max Papp

B.

Public Outdoor Music Plaza Ordinance 02-12

C.

Public Outdoor Music Plaza Ordinance 03-18

D.

Public Outdoor Music Plaza Ordinance 03-31

E.

Public Outdoor Music Plaza Ordinance 03-35

F.

Public Outdoor Music Plaza Ordinance 04-13
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EXHIBIT "A"
r-:.

,fc

v

I

STATE OF UTAH

)
ss

COUNTY OF SUMMIT

)

AFFIDAVIT OF MAX PAAP
I, MAX PAAP, being duly sworn, hereby states the following:
1.

I am the Special Events Coordinator for Park City.

2.
In my capacity over Special Events, I am the primary staff person responsible to
accept and process licenses for the Outdoor Music Plazas.
3.
The Town Lift Plaza and the Summit Watch Plaza are located in commercially zoned
center of Old Town Park City. It is characterized by shops, commercial businesses, private
clubs and bars. Concerts take place in this zone during festivals in Park City such as the
Sundance Film Festival or, in prior years, the Park City Arts Festival. During the 2002
Winter Olympics many events occurred in this area.
4.
Prior to the beginning of the 2007 summer, Mountain Town Stages and Summit
Watch owner's association contacted me to inform the City that the Association had
withdrawn property owner consent for the Lower Summit Watch Stage, and that the
Association would only allow Mountain Stages to program at the Upper Stage on a
conditional and more limited basis. The Lower Summit Watch Stage was the Party on the
Plaza in the 2001 Ordinance.
5.
No license was applied for and no programming occurred at the Lower Summit
Watch Stage in 2007.
6.
The Town Lift Plaza was only programmed on four Wednesdays and five Sundays in
2007.
7.
A completely different Master Festival is now conducted every Sunday on Main
Street with live music. The Park City Silly Sunday Market Master Festival is a festival on
Main Street, Park City that was new in 2007, running June through October, and offers a
blend of farmer's market fresh produce, local crafts, "green" products and amplified, live
entertainment every Sunday on lower Main Street. See "Attachment 1."
DATED this '/^

day of November, 2007.

Max Paap, Affiant
Subscribed and sworn before me this S/

day of sv&ye>r?d*£<<^

_, 2007.

LUCINDA J. LOPICCOLO
NOTARY PUBLIC - STATE OF UTAH
445 MARSAC AVE. PO BOX 1430
PABKCflY. UT 84060
My Comm. Exp. 04/28/2009

tU^ej-g)
"Notary Publi
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Parking is available m several locations near the market—
riding the bus, walking and biking to the market are highly
encouraged'
ww w parksillysundaymarket com I (435j 655-0994
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ORDINANCE 02-12

AN ORDINANCE AMENDING TITLE 4, CHAPTER 8
MUNICIPAL CODE OF PARK CITY REGULATING MASTER FE
BY AMENDING SUB-CHAPTER 8A REGULATING PUBLIC 0
PLAZAS

WHEREAS, Utah Code Annotated ("UCA") § 10-8-73 and 10-8-76 give
the City the power to regulate and prohibit public demonstrations, processions and
other street or otherwise public performances which may interfere with public order or
otherwise create a noise nuisance; and
WHEREAS, UCA § 10-8-84 allows the City to pass all ordinances and
rules, and make all regulations, not repugnant to law, necessary for carrying into effect
or discharging all powers and duties conferred by Chapter 8 of UCA Title 10 which are
necessary and proper to provide for the safety and preserve the health, and promote
the prosperity, improve the morals, peace and good order, comfort and convenience of
the City and its inhabitants, and for the protection of property in the city; and
WHEREAS, UCA § 10-8-60 gives the City the right to declare what
constitutes a public nuisance, and provide for the abatement of the same, and impose
fines upon persons who may create, continue or suffer nuisances to exist; and
WHEREAS, the City Council received a petition supporting outdoor music,
but also heard from several area residents who objected to amplified music; and
WHEREAS, the City Council received recommendations based upon the
findings and experiences of a volunteer citizen committee, and a University of Utah
class concerning the effects and regulation of noise and the construction of sound
mitigating stages, to properly set forth reasonable regulations and time limits to
substantially mitigate the effects of such music upon neighboring residents and
businesses; and
WHEREAS, the Community Development Department recommended the
restrictions herein based upon the Department's noise measurements around the
neighborhood and other parts of the City; and
WHEREAS, in 2000 the City commissioned an independent noise study
by Spectrum Acoustical Engineers along Park Avenue and the study concluded that
music performed pursuant to the restrictions herein should be compatible with the
existing background and traffic noise of the neighborhood; and
WHEREAS, the plaza authorized herein are within the Historic
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Commercial Business ("HCB") zoning district, where noisy commercial operations,
businesses and public master festivals/parades are common; and
WHEREAS, licensing and zoning are legitimate and reasonable means of
time, place and manner regulations to ensure that outdoor music performers comply
with reasonable regulations and to ensure that performers do not knowingly allow their
music to become a nuisance to nearby residences and businesses, nor create public
disorder; and
WHEREAS, the City Council received convincing testimony that outdoor
music performances, because of their very nature, have a positive effect on both the
existing businesses around them and the community at large, causing enhanced resort
atmosphere and business patronage; and
WHEREAS, as a result of these findings and testimony, the City Council
finds that public outdoor music in the specified plazas is not a nuisance per se, but if
performed consistently with the regulations contained herein, is reasonably within the
standard of comfort prevailing in the areas of and adjacent to the plazas defined herein,
promotes the arts and cultural enhancement in the community; and
WHEREAS, the City Council desires to minimize and control these
adverse effects and thereby preserve the property and character of surrounding
neighborhoods, deter unreasonably large pedestrian crowds, protect the citizens from
increased noise, preserve the quality of life, and protect the health, safety and welfare
of the citizenry; and
WHEREAS, the time, place and manner restrictions of this ordinance are
required to protect legitimate and important governmental interests and are reasonably
related to achieve the protection of those interests with the minimum interference
necessary to rights protected by state and federal constitutional provisions; and
WHEREAS, the City Council has reviewed the 2001 season's compliance
with the regulations set forth in § 4-8A-5 and have conducted a public hearing and
found no neighborhood impacts; and
NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF PARK CITY,
UTAH, AS FOLLOWS:
SECTION 1. FINDINGS. The recitals above are incorporated herein as findings by the
City Council, the legislative body of Park City.
SECTION 2. AMENDMENT. The Municipal Code of Park City is hereby amended by
adding the following Chapter 8a to Title 4:
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CHAPTER 8A - PUBLIC OUTDOOR MUSIC PLAZAS
4-8A-1.
TITLE FOR CITATION.
This section shall be known and may be referred to as the Public Outdoor Music Plaza
Ordinance.
4-8A- 2.
PURPOSE: REASONABLE LICENSING PROCEDURES.
It is the purpose and object of this Chapter that the City establish reasonable and
uniform regulations governing the licensing and manner of operations of Public Outdoor
Music Plazas in Park City. This Chapter shall be construed to protect the legitimate and
important governmental interests recognized by this Chapter in a manner consistent
with constitutional protections provided by the United States and Utah Constitutions.
The purpose of these regulations is to provide for the regulation and licensing of Public
Outdoor Music Plazas within the City in a manner which will protect the property values
of surrounding businesses and neighborhoods, and residents from the potential
adverse secondary effects, while providing to those who desire to perform in and
patronize Public Outdoor Music Plazas the opportunity to do so. The purpose of this
Chapter is to prevent and control the adverse effects of Public Outdoor Music Plazas
and thereby to protect the health, safety, and welfare of the citizens and guests of Park
City, protect the citizens from increased noise, preserve the quality of life, preserve the
property values and character of the surrounding neighborhoods.
4-8A- 3.
APPLICATION OF PROVISIONS.
This Chapter imposes regulatory standards and license requirements on certain
activities, which are characterized as "Public Outdoor Music Plazas." It is not the intent
of this Chapter to suppress any speech activities protected by the First and Fourteenth
Amendments to the United States Constitution and the Constitution of the State of
Utah, but to impose content-neutral regulations which address the adverse secondary
effects of Public Outdoor Music Plazas. This Chapter is intended to supersede any
other related ordinances including, but not limited to, Title 6 Chapter 3, Noise, and Title
15, Land Management Code, of the Municipal Code.
4-8A-4.
DEFINITIONS.
For the purpose of this Chapter, the following words shall have the following meanings:
(A)
AMPLIFIED EVENT OR MUSIC. An event or music utilizing an amplifier or other
input of power so as to obtain an output of greater magnitude or volume through
speakers or other electronic devices.
(B)
STAGES. The raised and semi-enclosed platforms that are designed to
attenuate sound, or as otherwise approved by Special Events staff.
4-8A- 5.
MASTER FESTIVAL LICENSE, REVIEW PROCEDURE.
The City Council hereby grants Master Festival Licenses for each of the Public Outdoor
Music Plazas in Section 6. The Licenses shall be subject to all regulations and
conditions of this Chapter. The Licenses shall be valid as of June 15, 2002 1, 2001 and
shall expire September 15, 2002 October 1, 2001, unless renewed by the City Council.
The City Council may not renew said licenses until after a public hearing and receipt of
a staff evaluation of the prior year's compliance with this Chapter. Renewal shall be
granted in the sole judgment of the City Council based upon compliance with the
regulations herein, community impacts, and so long as such decision is not arbitrary
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and capricious. No licensee nor performer shall accrue any vested rights under this
revocable license.
4-8A- 6.
PUBLIC OUTDOOR MUSIC PLAZAS.
The following locations, dates, and times may be programmed by Mountain Town
Stages for public performances and outdoor music.
(A)
PARTY ON THE PLAZA:
(1)
LOCATION. On Summit Watch Plaza between Dynamite Dom's and
Picasso's. Approved plans are on file with the Special Events Department.
(2)
OPERATION DAYS/HOURS/MONTHS. This Stage may be programmed
Tuesdays, Fridays, and Saturdays from 5:30 PM to 8:30 PM from June
15th 4£th through September 15th 36th. A timer device will be installed that
shuts the power of the stage and sound system off at 8:30 PM.
(3)
TYPE OF MUSIC. Amplified and acoustic. For amplified events or music
on Summit Watch Plaza, the program manager shall be responsible to
ensure that the sound system maintains the sound at an A-weighted
sound level adjustment and maximum decibel level of 90, as measured
twenty five feet (25') in front of the stage.
(4)
SPECIAL EVENTS. This Public Outdoor Music Plaza may be
programmed for July 4th from 1:00pm until 8:30pm, August 3rd and 4th from
6:00pm until 8:30pm, August 10th from 1;D0pm until 8:30pm, August 17th
from 1:00pm until 8:30pm, and September 2nd from 1:00pm until 6:00pm.
This Public Outdoor Music Plaza may also be programmed for a
maximum of four (4) additional week-nights during the summer for special
events from 5:30 PM to 8:30 PM, provided these special events do not
conflict with any City-sponsored or duly licensed Master Festival as
approved by the Special Events Department.
(B)
MINERS PLAZA.
(1)
LOCATION. 415 Main Street
(2)
OPERATION DAYS/HOURS/MONTHS. This Stage may be programmed
Saturdays and Sundays from 3:00 PM to 6:00 PM from July 4th through
September 9th, excluding August 3rd and 4th and August 17th due to other
approved Master Festival Licenses.
(3)
TYPE OF MUSIC. Acoustic with microphones for vocal. For amplified
events, the program manager shall be responsible to ensure that the
sound system maintains the sound at an A-weighted sound level
adjustment and maximum decibel level of 90, as measured twenty five
feet (25') in front of the stage.
(4)
SPECIAL EVENTS. This Public Outdoor Music Plaza may be
programmed for July 4th from 1:00pm until 6:00pm, September 2nd from
1:00pm until 6:00pm. This Public Outdoor Music Plaza may also be
programmed for a maximum of four (4) additional week-nights during the
summer for special events from 12:00pm to 6:00pm, provided these
special events do not conflict with any City-sponsored or duly licensed
Master Festival as approved by the Special Events Department.
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(5)

CONCESSION SALES This approval grants the applicant to apply to the
State of Utah for a permit to allow for the sale of beer. The City further
grants this right provided that the following conditions are met.
(a)
Dedicated personnel at the ingress and egress of the area to
prevent any beer from leaving the designated area as well as at the
water fountain area;
(b)
Placement of 3' or higher barricades along the edge of the park to
designate the service area; and,
(c)
Placement of the concessions along the eastern edge of the park
to help maintain the barrier between the park and the sidewalk.
Concessions may only be sold to people within the park.
(6)
STAGE. The applicant has been granted the ability to construct a
temporary stage in the south end of Miners Park to accommodate the
performers. Final stage design shall be reviewed by the Parks
Department and must receive approval by the Building Department.
iB)
DEER VALLEY NEAR MCI lENRY'S GRfeb:
(43
LOCATION. Deer Valley near Mel lenry's Grill. Approved plans are on file
with the Special Events Department.
(2)
OPERATION DAYS/110URS/MONTHS. This Stage may be programmed
Wednesdays, Thursdays, Fridays, Saturdays, and Sundays from 11:30
AM to 2:30 PM, from June 27th through September 9th. A timer device
will be installed that shuts the power of the stage and sound system off at
2:30 PM.
(33
TYPE OF MUSIC. Amplified and acoustic.
(4)
SPECIAL EVENTS. This Public Outdoor Music Plaza may also be
programmed for a maximum of four (4) additional weekdays during the
summer for special events from Noon to 6:00 PM, provided these special
events do not conflict with any City-sponsored or duly licensed Master
Festival as approved by the Special Events Department.
OB) PARK CITY MOUNTAIN RESORT AT MOOSE'S PUB & GRILL.
(4-}
LOCATION. Park City Mountain Resort at Moose's Pub & Grill. Approved
plans are on file with the Special Events Department.
(23
OPERATION DAYS/I IOURS/MONTHS. This Stage may be programmed
Saturdays and Sundays from Noon to 6:00 PM, from June 30th through
September 9th. A timer device will be installed that shuts the power of the
stage and sound system off at 6:00 PM.
(3)
TYPE Or MUSIC. Amplified and acoustic.
(43
SPECIAL EVENTS. This Public Outdoor Music Plaza may also be
programmed for a maximum of four (4) additional weekdays during the
summer for special events from Noon to 6:00 PM, provided these special
events do not conflict with any City-sponsored or duly licensed Master
Festival as approved by the Special Events Department.
(B)fB^ ADDITIONAL LOCATIONS; ADMINISTRATIVE REVIEW. Additional Public
Outdoor Music Plaza locations may be administratively approved by the Special
5 of 8

Events Department for programming by Mountain Town Stages of public
performances and outdoor music pursuant to the criteria set forth herein. No
additional Public Outdoor Music Plaza location shall be administratively approved
unless the proposal fully complies with all of the following criteria:
(1)
No more than two (2) additional Public Outdoor Music Plaza locations may
be administratively approved;
(2)
No proposed location may occupy or otherwise compromise any public
parking space(s), whether for use by performers, attendees, or other
amenities directly connected to programming pursuant to this Chapter;
(3)
The proposed location must include sufficient area to accommodate
performers, MTS staff, and anticipated attendees without interfering with
pedestrian or vehicular traffic or otherwise impairing any public right of
way;
(4)
No proposed location shall be approved unless located within the HRC,
HCB, RC, RCO, GC, or LI Districts, and in no case shall a proposed
location be approved within one hundred feet (100') of a residential
neighborhood;
(5)
No additional Public Outdoor Music Plaza location shall be programmed
prior to June 1, nor after September 30, 2001;
(6)
Additional Public Outdoor Music Plaza iocations may be programmed no
more than three (3) days or evenings per week; and
(7)
No additional Public Outdoor Music Plaza location may be programmed
for more than five (5) hours in any day, and in no event shall programming
commence prior to 11:30 AM nor end later than 8:00 PM.
4-8A- 7.
GENERAL REGULATIONS.
(A)
The program manager, or his/her designee, shall provide on-site management
for each event.
(B)
A sound technician shall provide on-site monitoring for each event with music,
amplified or otherwise, and any amplified event.
(C)
Except as otherwise provided at Subsection 6(A) herein, for amplified events or
music, the program manager shall be responsible to ensure that the sound
system maintains the sound at an A-weighted sound level adjustment and
maximum decibel level of 95, as measured thirty-five feet (35') in front of the
stage. The data currently available to the City indicates that a maximum decibel
level of 95 satisfies the purpose of this ordinance. The City may amend this
ordinance consistent with newly acquired data.
(D)
All events shall be open to the public and free of charge.
(E)
No event shall exceed 250 people unless a separate Master Festival License is
granted for that event.
(F)
The Police Department or other proper City official shall have access at all times
to all Public Outdoor Music Plazas under this Chapter, and may make periodic
inspection of said premises whether the officer or official is in uniform or plain
clothes.
(G)
All events shall take place only on authorized Stages and shall have clean-up
services directly following each event so as to leave the plazas in a clean and
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litter free manner.
4-8A- 8.
ALCOHOL.
It ts unlawful for the licensee or any person or business to allow the sale, storage,
supply, or consumption of alcoholic beverages at the Public Outdoor Music Plazas,
unless licensed pursuant to Chapters 4-6 of Title 4, as applicable.
4-8A- 9.
LICENSE HOLDER, PROGRAM BOARD.
(A)
Mountain Town Stages (MTS) will be the licensee of the events and will own the
Stages. MTS will hire a program manager, approved by the City, said approval
not to be unreasonably withheld. The program manager will be responsible for
general management of each Public Outdoor Music Plaza and on-site oversight
for each event. Agreements with the individual property owners will be provided
to the City Special Events Department by the program manager.
(B)
Mountain Town Stages shall schedule events in accordance with the regulations
set forth in this Chapter. Nothing herein shall allow the City to regulate the
content or otherwise censor plaza productions or speech. Mountain Town Stages
shall at all times hold the City harmless and indemnify the City from all claims,
actions and liability arising from Mountain Town Stage's use of the Public
Outdoor Music Plazas. Mountain Town Stages shall maintain its own liability
insurance, with the City listed as an additional insured in a form approved by the
City Attorney.
(C)
Nothing in this Chapter shall be interpreted to create a contract or irnpliedcontract between the City and any performer, or Public Outdoor Music Plaza
owner.
4-8A-10.
SUSPENSION AND REVOCATION.
The Police Chief, or his/her designee, may suspend the Licenses granted herein and
schedule a revocation hearing before the City Council at the next regularly scheduled
City Council meeting for any of the following causes:
(A)
Any violation of this Chapter as evidenced by a citation issued by the Police
Department.
(B)
Any violation of law or City ordinance.
(C)
Upon any other evidence that the Program Manager or entertainer constitutes a
hazard or nuisance o the health, safety, or welfare of the community.
4-8A-11.
TRANSFER LIMITATIONS.
The Master Festival Licenses granted under this Chapter are not transferable without
the written consent of the Mayor. It is unlawful for an individual to transfer a Public
Outdoor Music Plaza Master Festival License without City approval as provided herein.
If any transfer of the controlling interest in a Public Outdoor Music Plaza license occurs
without City approval, the license is immediately null and void and the Public Outdoor
Music Plaza shall not operate until a separate new license has been properly issued by
the City as herein provided. The City will not unreasonably withhold consent of transfer
provided the proposed Licensee is a non-profit organization within Park City, meets all
the criteria of this Chapter, and demonstrates experience managing special events.
4-8A-12.
PLAZA LICENSES IN LIEU OF ADMINISTRATIVE PERMITS FOR
OUTDOOR MUSIC AND OUTDOOR SPEAKERS.
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The Master Festival Licenses granted under this Chapter are in lieu of any
Administrative Conditional Use Permit for outdoor music, including outdoor speakers,
pursuant to Title 15 of the Municipal Code, Land Management Code. The City may still
issue outdoor music permits in conjunction with an approved Master Festival License.
SECTION 3. SEVERABILITY. If any phrase, clause, sentence, paragraph, or section
of this Ordinance is declared unlawful by a Court of competent jurisdiction, such
decision shall not affect any of the remaining phrases, clauses, sentences, paragraphs,
or sections of this Ordinance.
SECTION 4. EFFECTIVE DATE. This ordinance shall become effective upon
publication.

PASSED AND ADOPTED this 6h day of June, 2002.

Park City Municipal Corporation

j ^ .

Dana Williams, Mayor
Attestation by:

Approved as to Form

MO.

Mark D. HarringtocyCity Attorney
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EXHIBIT "C"

o M ^ J f c j y prdin^nce No. 03-18
aanet M. Scott, Park City Reci

ORDINANCE 03-18

j J B S ^ ^ ^

AN ORDINANCE AMENDING TITLE 4, CHAPTER 8 OF
MUNICIPAL CODE OF PARK CITY REGULATING MASTER FESTI
BY AMENDING SUB-CHAPTER 8A REGULATING PUBLIC OUT
PLAZAS

WHEREAS, Utah Code Annotated (AUCA@) ' 10-8-73 and 1 0 * 8 ^ ( ^ f *
the City the power to regulate and prohibit public demonstrations, processions and
other street or otherwise public performances which may interfere with public order or
otherwise create a noise nuisance; and
WHEREAS, UCA ' 10-8-84 allows the City to pass all ordinances and
rules, and make all regulations, not repugnant to law, necessary for carrying into effect
or discharging all powers and duties conferred by Chapter 8 of UCA Title 10 which are
necessary and proper to provide for the safety and preserve the health, and promote
the prosperity, improve the morals, peace and good order, comfort and convenience of
the City and its inhabitants, and for the protection of property in the city; and
WHEREAS, UCA ' 10-8-60 gives the City the right to declare what
constitutes a public nuisance, and provide for the abatement of the same, and impose
fines upon persons who may create, continue or suffer nuisances to exist; and
WHEREAS, the City Council received a petition supporting outdoor music,
but also heard from several area residents who objected to amplified music; and
WHEREAS, the City Council received recommendations based upon the
findings and experiences of a volunteer citizen committee, and a University of Utah
class concerning the effects and regulation of noise and the construction of sound
mitigating stages, to properly set forth reasonable regulations and time limits to
substantially mitigate the effects of such music upon neighboring residents and
businesses; and
WHEREAS, the Community Development Department recommended the
restrictions herein based upon the Department=s noise measurements around the
neighborhood and other parts of the City; and
WHEREAS, in 2000 the City commissioned an independent noise study
by Spectrum Acoustical Engineers along Park Avenue and the study concluded that
music performed pursuant to the restrictions herein should be compatible with the
existing background and traffic noise of the neighborhood; and
WHEREAS, the plaza authorized herein are within the Historic
Commercial Business (AHCB@) zoning district, where noisy commercial operations,
businesses and public master festivals/parades are common; and

WHEREAS, licensing and zoning are legitimate and reasonable means of
time, place and manner regulations to ensure that outdoor music performers comply
with reasonable regulations and to ensure that performers do not knowingly allow their
music to become a nuisance to nearby residences and businesses, nor create public
disorder; and
WHEREAS, the City Council received convincing testimony that outdoor
music performances, because of their very nature, have a positive effect on both the
existing businesses around them and the community at large, causing enhanced resort
atmosphere and business patronage; and
WHEREAS, as a result of these findings and testimony, the City Council
finds that public outdoor music in the specified plazas is not a nuisance per se, but if
performed consistently with the regulations contained herein, is reasonably within the
standard of comfort prevailing in the areas of and adjacent to the plazas defined herein,
promotes the arts and cultural enhancement in the community; and
WHEREAS, the City Council desires to minimize and control these
adverse effects and thereby preserve the property and character of surrounding
neighborhoods, deter unreasonably large pedestrian crowds, protect the citizens from
increased noise, preserve the quality of life, and protect the health, safety and welfare
of the citizenry; and
WHEREAS, the time, place and manner restrictions of this ordinance are
required to protect legitimate and important governmental interests and are reasonably
related to achieve the protection of those interests with the minimum interference
necessary to rights protected by state and federal constitutional provisions; and
WHEREAS, the City Council has reviewed the 2002 season=s
compliance with the regulations set forth in ' 4-8A-5 and have conducted a public
hearing and found no neighborhood impacts; and
NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF PARK CITY,
UTAH, AS FOLLOWS:
SECTION 1. FINDINGS. The recitals above are incorporated herein as findings by the
City Council, the legislative body of Park City.
SECTION 2. AMENDMENT. The Municipal Code of Park City is hereby amended by
adding the following Chapter 8a to Title 4:
CHAPTER 8A - PUBLIC OUTDOOR MUSIC PLAZAS
4-8A-1. TITLE FOR CITATION.
This section shall be known and may be referred to as the Public Outdoor Music Plaza
Ordinance.
4-8A- 2. PURPOSE: REASONABLE LICENSING PROCEDURES.

It is the purpose and object of this Chapter that the City establish reasonable and
uniform regulations governing the licensing and manner of operations of Public Outdoor
Music Plazas in Park City. This Chapter shall be construed to protect the legitimate and
important governmental interests recognized by this Chapter in a manner consistent
with constitutional protections provided by the United States and Utah Constitutions.
The purpose of these regulations is to provide for the regulation and licensing of Public
Outdoor Music Plazas within the City in a manner which will protect the property values
of surrounding businesses and neighborhoods, and residents from the potential
adverse secondary effects, while providing to those who desire to perform in and
patronize Public Outdoor Music Plazas the opportunity to do so. The purpose of this
Chapter is to prevent and control the adverse effects of Public Outdoor Music Plazas
and thereby to protect the health, safety, and welfare of the citizens and guests of Park
City, protect the citizens from increased noise, preserve the quality of life, preserve the
property values and character of the surrounding neighborhoods.
4-8A- 3. APPLICATION OF PROVISIONS.
This Chapter imposes regulatory standards and license requirements on certain
activities, which are characterized as "Public Outdoor Music Plazas." It is not the intent
of this Chapter to suppress any speech activities protected by the First and Fourteenth
Amendments to the United States Constitution and the Constitution of the State of
Utah, but to impose content-neutral regulations which address the adverse secondary
effects of Public Outdoor Music Plazas. This Chapter is intended to supersede any
other related ordinances including, but not limited to, Title 6 Chapter 3, Noise, and Title
15, Land Management Code, of the Municipal Code.
4-8A- 4. DEFINITIONS.
For the purpose of this Chapter, the following words shall have the following meanings:
(A) AMPLIFIED EVENT OR MUSIC. An event or music utilizing an amplifier or other
input of power so as to obtain an output of greater magnitude or volume through
speakers or other electronic devices.
(B) STAGES. The raised and semi-enclosed platforms that are designed to attenuate
sound, or as otherwise approved by Special Events staff.
4-8A- 5. MASTER FESTIVAL LICENSE, REVIEW PROCEDURE.
The City Council hereby grants Master Festival Licenses for each of the Public Outdoor
Music Plazas in Section 6. The Licenses shall be subject to all regulations and
conditions of this Chapter. The Licenses shall be valid as of i, ;# f\?\ XKK; June 15,
20Q2 and shall expire *'i$jtf 25, 2Gv3 September 15, 2002, unless renewed by the
City Council. The City Council may not renew said licenses until after a public hearing
and receipt of a staff evaluation of the prior year's compliance with this Chapter.
Renewal shall be granted in the sole judgment of the City Council based upon
compliance with the regulations herein, community impacts, and so long as such
decision is not arbitrary and capricious. No licensee nor performer shall accrue any
vested rights under this revocable license.
4-8A- 6. PUBLIC OUTDOOR MUSIC PLAZAS.

The following locations, dates, and times may be programmed by Mountain Town
Stages for public performances and outdoor music:
(A) PARTY ON THE PLAZA:
(1) LOCATION. On the north end of the Summit Watch Plaza between Dynamite Dom's
and Picasso's. Approved plans are on file with the Special Events Department.
(2) OPERATION DAYS/HOURS/MONTHS. This Stage may be programmed Tuesdays,
Fridays, and Saturdays from 5:30 PM to 8:30 PM from June 1745th through August
24tlhSeptomber 15th. A timer device will be installed that shuts the power of the stage
and sound system off at 8:30 PM.
(3) TYPE OF MUSIC. Amplified and acoustic live music and pre-recorded music during
breaks. For amplified events or music on Summit Watch Plaza, the program manager
shall be responsible to ensure that the sound system maintains the sound at an Aweighted sound level adjustment and maximum decibel level of 90, as measured twenty
five feet (25') in front of the stage.
(4) SPECIAL EVENTS. This Public Outdoor Music Plaza may also be programmed for
July 4th from 1:00 PM until 8:30 PM, August 3rd and 4th from 6:00 PM until 8:30 PM,
August 10th from 1:00 PM until 8:30 PM, August 17th from 1:00 PM until 8:30 PM, and
September 2nd from 1:00 PM until 6:00 PM. This Public Outdoor Music Plaza may also
be programmed for a maximum of four (4) additional week-nights during the summer for
special events from 5:30 PM to 8:30 PM, provided these special events do not conflict
with any City-sponsored or duly licensed Master Festival as approved by the Special
Events Department.
(B) MINERS PLAZA.
(1) LOCATION. 415 Main Street.
(2) OPERATION DAYS/HOURS/MONTHS. This Stage may be programmed Saturdays
and Sundays from 3:00 PM to 6:00 PM, from. June 28th July 1th through August
24thSeptombor 9th, excluding August Sfd- 2°° and 3ird 4tb and August 17th due to other
approved Master Festival Licenses.
(3) TYPE OF MUSIC. Accoustic Sol© and Due acts with microphones for vocal and prerecorded music during breaks. For amplified events, the program manager shall be
responsible to ensure that the sound system maintains the sound at an A-weighted
sound level adjustment and maximum decibel level of 90, as measured twenty five feet
(25') in front of the stage.
(4) SPECIAL EVENTS. This Public Outdoor Music Plaza may be programmed for July
1th from 1:00 PM until 6:00 PM, and September 2nd from 1:00 PM until 6:00 PM. This
Public Outdoor Music Plaza may atee be programmed for a maximum of four (4)
additional week-nights during the summer for special events from Noon to 6:00 PM,
provided these special events do not conflict with any City-sponsored or duly licensed
Master Festival as approved by the Special Events Department.
(5) CONCESSION SALES. This approval grants the applicant to apply to the State of
Utah for a permit to allow for the sale of beer. The City further grants this right provided
that the following conditions are met.

(a) Dedicated personnel at the ingress and egress of the area to prevent any beer from
leaving the designated area as well as at the water fountain area;
(b) Placement of three feet (3') or higher barricades along the edge of the park to
designate the service area; and
(c) Placement of the concessions along the eastern edge of the park to help maintain
the barrier between the park and the sidewalk. Concessions may only be sold to people
within the park.
(6) STAGE. The applicant has been granted the ability to construct a temporary stage
in the south end of Miners Park to accommodate the performers. Final stage design
shall be reviewed by the Parks Department and must receive approval by the Building
Department.
(C) ADDITIONAL LOCATIONS; ADMINISTRATIVE REVIEW. Additional Public
Outdoor Music Plaza locations may be administratively approved by the Special Events
Department for programming by Mountain Town Stages (MTS) of public performances
and outdoor music pursuant to the criteria set forth herein. No additional Public Outdoor
Music Plaza location shall be administratively approved unless the proposal fully
complies with all of the following criteria:
(1) No more than two (2) additional Public Outdoor Music Plaza locations may be
administratively approved;
(2) No proposed location may occupy or otherwise compromise any public parking
space(s), whether for use by performers, attendees, or other amenities directly
connected to programming pursuant to this Chapter;
(3) The proposed location must include sufficient area to accommodate performers,
MTS staff, and anticipated attendees without interfering with pedestrian or vehicular
traffic or otherwise impairing any public right of way;
(4) No proposed location shall be approved unless located within the HRC, HCB, RC,
RCO, GC, or LI Districts, and in no case shall a proposed location be approved within
one hundred feet (100') of a residential neighborhood;
(5) No additional Public Outdoor Music Plaza location shall be programmed prior to
June 1, nor after September 30, 2002;
(6) Additional Public Outdoor Music Plaza locations may be programmed no more than
three (3) days or evenings per week; and
(7) No additional Public Outdoor Music Plaza location may be programmed for more
than five (5) hours in any day, and in no event shall programming commence prior to
11:30 AM nor end later than 8:30 PM.
4-8A- 7. GENERAL REGULATIONS.
(A) The program manager, or his/her designee, shall provide on-site management for
each event.
(B) A sound technician shall provide on-site monitoring for each event with music,
amplified or otherwise, and any amplified event.
(C) Except as otherwise provided at Subsection 6(A) herein, for amplified events or
music, the program manager shall be responsible to ensure that the sound system

maintains the sound at an A-weighted sound level adjustment and maximum decibel
level of §0 9§, as measured tl=^l^rt!y-five feet (3&) (25~) in front of the stage. The
data currently available to the City indicates that a maximum decibel level of SO &§
satisfies the purpose of this ordinance. The City may amend this ordinance consistent
with newly acquired data.
(D) All events shall be open to the public and free of charge.
(E) No event shall exceed 250 people lit &m fen unless a separate Master Festival
License is granted for that event.
(F) The Police Department or other proper City official shall have access at all times to
all Public Outdoor Music Plazas under this Chapter, and may make periodic inspection
of said premises whether the officer or official is in uniform or plain clothes.
(G) All events shall take place only on authorized Stages and shall have clean-up
services directly following each event so as to leave the plazas in a clean and litter free
manner.
4-8A- 8. ALCOHOL.
It is unlawful for the licensee or any person or business to allow the sale, storage,
supply, or consumption of alcoholic beverages at the Public Outdoor Music Plazas,
unless licensed pursuant to Chapters 4-6 of Title 4, as applicable.
4-8A- 9. LICENSE HOLDER, PROGRAM BOARD.
(A) Mountain Town Stages (MTS) will be the licensee of the events and will own the
Stages. MTS will hire a program manager, approved by the City, said approval not to be
unreasonably withheld. The program manager will be responsible for general
management of each Public Outdoor Music Plaza and on-site oversight for each event.
Agreements with the individual property owners will be provided to the City Special
Events Department by the program manager.
(B) Mountain Town Stages shall schedule events in accordance with the regulations set
forth in this Chapter. Nothing herein shall allow the City to regulate the content or
otherwise censor plaza productions or speech. Mountain Town Stages shall at all times
hold the City harmless and indemnify the City from all claims, actions and liability
arising from Mountain Town Stage's use of the Public Outdoor Music Plazas. Mountain
Town Stages shall maintain its own liability insurance, with the City listed as an
additional insured in a form approved by the City Attorney.
(C) Nothing in this Chapter shall be interpreted to create a contract or implied-contract
between the City and any performer, or Public Outdoor Music Plaza owner.
4-8A-10. ON-GOING COMPLIANCE EVALUATION.
(A) The Special Events Department will appoint an independent neighborhood review
group of at least three (3) area residents which will be contacted weekly by the City
Special Events staff and the program manager to receive comments and concerns. A
phone number will also be available at each venue so that individuals may phone in
comments. Based upon such comments, the Special Events staff may issue additional
conditions consistent with the intent of this Chapter to the program manager. A
summary of, and recommended response to comments will be forwarded to the City
Council within seven (7) days of the end of each month of operation, or sooner if

requested by the program manager to resolve any issue. At the end of the season, the
Special Events staff will forward a final recommendation to the City Council, with
proposed changes, if any, prior to renewal of the licenses granted herein.
(B) The Police Chief, or his/her designee, may suspend the licenses granted herein and
schedule a revocation hearing before the City Council at the next regularly scheduled
City Council meeting for any of the following causes:
(1) Any violation of this Chapter as evidenced by a citation issued by the Police
Department.
(2) Any violation of law or City ordinance.
(3) Upon any other evidence that the program manager or entertainer constitutes a
hazard or nuisance to the health, safety, or welfare of the community.
4-8A-11. TRANSFER LIMITATIONS.
The Master Festival Licenses granted under this Chapter are not transferable without
the written consent of the Mayor. It is unlawful for an individual to transfer a Public
Outdoor Music Plaza Master Festival License without City approval as provided herein.
If any transfer of the controlling interest in a Public Outdoor Music Plaza license occurs
without City approval, the license is immediately null and void and the Public Outdoor
Music Plaza shall not operate until a separate new license has been properly issued by
the City as herein provided. The City will not unreasonably withhold consent of transfer
provided the proposed Licensee is a non-profit organization within Park City, meets all
the criteria of this Chapter, and demonstrates experience managing special events.
4-8A-12. PLAZA LICENSES IN LIEU OF ADMINISTRATIVE PERMITS FOR
OUTDOOR MUSIC AND OUTDOOR SPEAKERS.
The Master Festival Licenses granted under this Chapter are in lieu of any
Administrative Conditional Use Permit (CUP) for outdoor music, including outdoor
speakers, pursuant to Title 15 of the Municipal Code, Land Management Code. The
Community Development Department shall not issue any outdoor music permits in the
Historic Commercial Business (HCB) zoning district north of Heber Avenue. The City
may still issue outdoor music permits in conjunction with an approved Master Festival
License.
SECTION 3. SEVERABILITY. If any phrase, clause, sentence, paragraph, or section
of this Ordinance is declared unlawful by a Court of competent jurisdiction, such
decision shall not affect any of the remaining phrases, clauses, sentences, paragraphs,
or sections of this Ordinance.
SECTION 4. EFFECTIVE DATE. This ordinance shall become effective upon
publication.
PASSED AND ADOPTED this 8th day of May, 2003.
PARK CITY MUNICIPAL CORPORATION

Mayor Dana Williams

Attest:

Janet M. Scott, City Recorder
Approved as to form:

Mark D. Harrington, City Attorney

EXHIBIT "D"

\ hereby certify thai this ES a true ana coneu uupy

ORDINANCE 03-31
AN ORDINANCE AMENDING TITLE 4, CHAPTER 8
MUNICIPAL CODE OF PARK CITY REGULATING MASTER FE^
BY AMENDING SUB-CHAPTER 8A REGULATING PUBLIC
PLAZAS

^trr^^
WHEREAS, Utah Code Annotated ("UCA") § 10-8-73 and 10-8-76 give
the City the power to regulate and prohibit public demonstrations, processions and
other street or otherwise public performances which may interfere with public order or
otherwise create a noise nuisance; and
WHEREAS, UCA § 10-8-84 allows the City to pass all ordinances and
rules, and make all regulations, not repugnant to law, necessary for carrying into effect
or discharging all powers and duties conferred by Chapter 8 of UCA Title 10 which are
necessary and proper to provide for the safety and preserve the health, and promote
the prosperity, improve the morals, peace and good order, comfort and convenience of
the City and its inhabitants, and for the protection of property in the city; and
WHEREAS, UCA § 10-8-60 gives the City the right to declare what
constitutes a public nuisance, and provide for the abatement of the same, and impose
fines upon persons who may create, continue or suffer nuisances to exist; and
WHEREAS, the City Council received a petition supporting outdoor music,
but also heard from several area residents who objected to amplified music; and
WHEREAS, the City Council received recommendations based upon the
findings and experiences of a volunteer citizen committee, and a University of Utah
class concerning the effects and regulation of noise and the construction of sound
mitigating stages, to properly set forth reasonable regulations and time limits to
substantially mitigate the effects of such music upon neighboring residents and
businesses; and
WHEREAS, the Community Development Department recommended the
restrictions herein based upon the Department's noise measurements around the
neighborhood and other parts of the City; and
WHEREAS, in 2000 the City commissioned an independent noise study
by Spectrum Acoustical Engineers along Park Avenue and the study concluded that
music performed pursuant to the restrictions herein should be compatible with the
existing background and traffic noise of the neighborhood; and
WHEREAS, the plaza authorized herein are within the Historic
Commercial Business ("HCB") zoning district, where noisy commercial operations,
businesses and public master festivals/parades are common; and

WHEREAS, licensing and zoning are legitimate and reasonable means of
time, place and manner regulations to ensure that outdoor music performers comply
with reasonable regulations and to ensure that performers do not knowingly allow their
music to become a nuisance to nearby residences and businesses, nor create public
disorder; and
WHEREAS, the City Council received convincing testimony that outdoor
music performances, because of their very nature, have a positive effect on both the
existing businesses around them and the community at large, causing enhanced resort
atmosphere and business patronage; and
WHEREAS, as a result of these findings and testimony, the City Council
finds that public outdoor music in the specified plazas is not a nuisance per se, but if
performed consistently with the regulations contained herein, is reasonably within the
standard of comfort prevailing in the areas of and adjacent to the plazas defined herein,
promotes the arts and cultural enhancement in the community; and
WHEREAS, the City Council desires to minimize and control these
adverse effects and thereby preserve the property and character of surrounding
neighborhoods, deter unreasonably large pedestrian crowds, protect the citizens from
increased noise, preserve the quality of life, and protect the health, safety and welfare
of the citizenry; and
WHEREAS, the time, place and manner restrictions of this ordinance are
required to protect legitimate and important governmental interests and are reasonably
related to achieve the protection of those interests with the minimum interference
necessary to rights protected by state and federal constitutional provisions; and
WHEREAS, this ordinance does not prohibit other programming entities;
and
WHEREAS, the City Council has reviewed the 2002 season's compliance
with the regulations set forth in § 4-8A-5 and have conducted a public hearing and
found no neighborhood impacts; and
NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF PARK CITY,
UTAH, AS FOLLOWS:
SECTION 1. FINDINGS. The recitals above are incorporated herein as findings by the
City Council, the legislative body of Park City.
SECTION 2. AMENDMENT. The Municipal Code of Park City is hereby amended by
adding the following Chapter 8a to Title 4:
CHAPTER 8A - PUBLIC OUTDOOR MUSIC PLAZAS
4-8A-1. TITLE FOR CITATION.

This section shall be known and may be referred to as the Public Outdoor Music Plaza
Ordinance.
4-8A- 2. PURPOSE: REASONABLE LICENSING PROCEDURES.
It is the purpose and object of this Chapter that the City establish reasonable and
uniform regulations governing the licensing and manner of operations of Public Outdoor
Music Plazas in Park City. This Chapter shall be construed to protect the legitimate and
important governmental interests recognized by this Chapter in a manner consistent
with constitutional protections provided by the United States and Utah Constitutions.
The purpose of these regulations is to provide for the regulation and licensing of Public
Outdoor Music Plazas within the City in a manner which will protect the property values
of surrounding businesses and neighborhoods, and residents from the potential
adverse secondary effects, while providing to those who desire to perform in and
patronize Public Outdoor Music Plazas the opportunity to do so. The purpose of this
Chapter is to prevent and control the adverse effects of Public Outdoor Music Plazas
and thereby to protect the health, safety, and welfare of the citizens and guests of Park
City, protect the citizens from increased noise, preserve the quality of life, and preserve
the property values and character of the surrounding neighborhoods.
4-8A- 3. APPLICATION OF PROVISIONS.
This Chapter imposes regulatory standards and license requirements on certain
activities, which are characterized as "Public Outdoor Music Plazas." It is not the intent
of this Chapter to suppress any speech activities protected by the First and Fourteenth
Amendments to the United States Constitution and the Constitution of the State of
Utah, but to impose content-neutral regulations which address the adverse secondary
effects of Public Outdoor Music Plazas. This Chapter is intended to supersede any
other related ordinances including, but not limited to, Title 6 Chapter 3, Noise, and Title
15, Land Management Code, of the Municipal Code.
4-8A- 4. DEFINITIONS.
For the purpose of this Chapter, the following words shall have the following meanings:
(A) AMPLIFIED EVENT OR MUSIC. An event or music utilizing an amplifier or other
input of power so as to obtain an output of greater magnitude or volume through
speakers or other electronic devices.
(B) STAGES. The raised and semi-enclosed platforms that are designed to attenuate
sound, or as otherwise approved by Special Events staff.
4-8A- 5. MASTER FESTIVAL LICENSE, REVIEW PROCEDURE.
The City Council hereby grants Master Festival Licenses for each of the Public Outdoor
Music Plazas in Section 6. The Licenses shall be subject to all regulations and
conditions of this Chapter. The Licenses shall be valid as of June 15, 2003 and shall
expire September 15, 2003 August 25, 2003, unless renewed by the City Council. The
City Council may not renew said licenses until after a public hearing and receipt of a

staff evaluation of the prior year's compliance with this Chapter. Renewal shall be
granted in the sole judgment of the City Council based upon compliance with the
regulations herein, community impacts, and so long as such decision is not arbitrary
and capricious. No licensee nor performer shall accrue any vested rights under this
revocable license.
4-8A- 6. PUBLIC OUTDOOR MUSIC PLAZAS.
The following locations, dates, and times may be programmed by Mountain Town
Stages for public performances and outdoor music:
(A) PARTY ON THE PLAZA:
(1) LOCATION. On the north end of Summit Watch Plaza Approved plans are on file
with the Special Events Department.
(2) OPERATION DAYS/HOURS/MONTHS. This Stage may be programmed Tuesdays,
Fridays, and Saturdays from 5:30 PM to 8:30 PM from June 17th through August 24th. A
timer device will be installed that shuts the power of the stage and sound system off at
8:30 PM.
(3) TYPE OF MUSIC. Amplified and acoustic with prerecorded music allowed during
breaks. For amplified events or music on Summit Watch Plaza, the program manager
shall be responsible to ensure that the sound system maintains the sound at an Aweighted sound level adjustment and maximum decibel level of 90, as measured twenty
five feet (25') in front of the stage.
(4) SPECIAL EVENTS. This Public Outdoor Music Plaza may also be programmed for
a maximum of four (4) additional week-nights during the summer for special events
from 5:30 PM to 8:30 PM, provided these special events do not conflict with any Citysponsored or duly licensed Master Festival as approved by the Special Events
Department.
(B) MINERS PLAZA.
(1) LOCATION. 415 Main Street.
(2) OPERATION DAYS/HOURS/MONTHS. This Stage may be programmed Saturdays
and Sundays from 3:00 PM to 6:00 PM, from June 28th through August 24th, excluding
August 2nd and 3rd due to other approved Master Festival Licenses.
(3) TYPE OF MUSIC. Solo and Duo acts with microphones for vocal, with prerecorded
music during breaks. For amplified events, the program manager shall be responsible
to ensure that the sound system maintains the sound at an A-weighted sound level
adjustment and maximum decibel level of 90, as measured twenty five feet (25') in front
of the stage.
(4) SPECIAL EVENTS. This Public Outdoor Music Plaza may atee be programmed for
a maximum of four (4) additional week-nights during the summer for special events
from Noon to 6:00 PM, provided these special events do not conflict with any City-

sponsored or duly licensed Master Festival as approved by the Special Events
Department.
(5) CONCESSION SALES. This approval grants the applicant to apply to the State of
Utah for a permit to allow for the sale of beer. The City further grants this right provided
that the following conditions are met.
(a) Dedicated personnel at the ingress and egress of the area to prevent any beer from
leaving the designated area as well as at the water fountain area;
(b) Placement of three feet (3') or higher barricades along the edge of the park to
designate the service area; and
(c) Placement of the concessions along the eastern edge of the park to help maintain
the barrier between the park and the sidewalk. Concessions may only be sold to people
within the park.
(C)

TOWN LIFT PLAZA.

(1) LOCATION. 825 Main Street.
(2) OPERATION DAYS/HOURS/MONTHS. This Stage may be programmed Fridays,
Saturdays and Sundays from 12:00 PM to 8:30 PM, from June 15th through September
15th, excluding August 2nd and 3rd due to other approved Master Festival Licenses. The
maximum duration of programming per day shall not exceed four (4) hours.
(3) TYPE OF MUSIC. Amplified and Acoustic acts with microphones for vocal, with
prerecorded music during breaks. For amplified events, the program manager shall be
responsible to ensure that the sound system maintains the sound at an A-weighted
sound level adjustment and maximum decibel level of 85, as measured twenty five feet
(25') in front of the stage.
(4) SPECIAL EVENTS. This Public Outdoor Music Plaza may also be programmed for
a maximum of four (4) additional week-nights during the summer for special events
from Noon to 6:00 PM, provided these special events do not conflict with any Citysponsored or duly licensed Master Festival as approved by the Special Events
Department.
fG) (D) ADDITIONAL LOCATIONS; ADMINISTRATIVE REVIEW. Additional Public
Outdoor Music Plaza locations may be administratively approved by the Special Events
Department for programming by Mountain Town Stages (MTS) of public performances
and outdoor music pursuant to the criteria set forth herein. No additional Public Outdoor
Music Plaza location shall be administratively approved unless the proposal fully
complies with all of the following criteria:
(1) No more than two (2) additional Public Outdoor Music Plaza locations may be
administratively approved;

(2) No proposed location may occupy or otherwise compromise any public parking
space(s), whether for use by performers, attendees, or other amenities directly
connected to programming pursuant to this Chapter;
(3) The proposed location must include sufficient area to accommodate performers,
MTS staff, and anticipated attendees without interfering with pedestrian or vehicular
traffic or otherwise impairing any public right of way;
(4) No proposed location shall be approved unless located within the HRC, HCB, RC,
RCO, GC, or LI Districts, and in no case shall a proposed location be approved within
one hundred feet (100') of a residential neighborhood;
(5) No additional Public Outdoor Music Plaza location shall be programmed prior to
June 1, nor after September 30, 2002;
(6) Additional Public Outdoor Music Plaza locations may be programmed no more than
three (3) days or evenings per week; and
(7) No additional Public Outdoor Music Plaza location may be programmed for more
than five (5) hours in any day, and in no event shall programming commence prior to
11:30 AM nor end later than 8:30 PM.
4-8A- 7. GENERAL REGULATIONS.
(A) The program manager, or his/her designee, shall provide on-site management for
each event.
(B) A sound technician shall provide on-site monitoring for each event with music,
amplified or otherwise, and any amplified event.
(C) Except as otherwise provided at Subsection 6(A) herein, for amplified events or
music, the program manager shall be responsible to ensure that the sound system
maintains the sound at an A-weighted sound level adjustment and maximum decibel
level of 90, as measured twenty-five feet (25') in front of the stage. The data currently
available to the City indicates that a maximum decibel level of 90 satisfies the purpose
of this ordinance. The City may amend this ordinance consistent with newly acquired
data.
(D) All events shall be open to the public and free of charge.
(E) No event shall exceed 250 people at one time unless a separate Master Festival
License is granted for that event.
(F) The Police Department or other proper City official shall have access at all times to
all Public Outdoor Music Plazas under this Chapter, and may make periodic inspection
of said premises whether the officer or official is in uniform or plain clothes.
(G) All events shall take place only on authorized Stages and shall have clean-up
services directly following each event so as to leave the plazas in a clean and litter free
manner.

4-8A- 8. ALCOHOL.
!t is unlawful for the licensee or any person or business to allow the sale, storage,
supply, or consumption of alcoholic beverages at the Public Outdoor Music Plazas,
unless licensed pursuant to Chapters 4-6 of Title 4, as applicable.
4-8A- 9. LICENSE HOLDER, PROGRAM BOARD.
(A) Mountain Town Stages (MTS) will be the licensee of the events and will own the
Stages, except for 825 Main Street location, which licensee will be Sweeney Bros' Town
Lift Cafe (TLC). MTS or TLC will hire a program manager, approved by the City, said
approval not to be unreasonably withheld. The program manager will be responsible for
general management of each Public Outdoor Music Plaza and on-site oversight for
each event. Agreements with the individual property owners will be provided to the City
Special Events Department by the program manager.
(B) Mountain Town Stages or TLC shall schedule events in accordance with the
regulations set forth in this Chapter. Nothing herein shall allow the City to regulate the
content or otherwise censor plaza productions or speech. Mountain Town Stages or
TLC shall at aii times hold the City harmless and indemnify the City from all claims,
actions and liability arising from Mountain Town Stage's or TLC's use of the Public
Outdoor Music Plazas. Mountain Town Stages or TLC shall maintain tte their own
liability insurance, with the City listed as an additional insured in a form approved by the
City Attorney.
(C) Nothing in this Chapter shall be interpreted to create a contract or implied-contract
between the City and any performer, or Public Outdoor Music Plaza owner.
4-8A-10. ON-GOING COMPLIANCE EVALUATION.
(A) The Special Events Department will appoint an independent neighborhood review
group of at least three (3) area residents which will be contacted weekly by the City
Special Events staff and the program manager to receive comments and concerns. A
phone number will also be available at each venue so that individuals may phone in
comments. Based upon such comments, the Special Events staff may issue additional
conditions consistent with the intent of this Chapter to the program manager, including
decreasing DB levels in 3 DB increments with at least 3 days between each reduction.
A summary of, and recommended response to comments will be forwarded to the City
Council within seven (7) days of the end of each month of operation, or sooner if
requested by the program manager to resolve any issue. At the end of the season, the
Special Events staff will forward a final recommendation to the City Council, with
proposed changes, if any, prior to renewal of the licenses granted herein.
(B) The Police Chief, or his/her designee, may suspend the licenses granted herein and
schedule a revocation hearing before the City Council at the next regularly scheduled
City Council meeting for any of the following causes:
(1) Any violation of this Chapter as evidenced by a citation issued by the Police
Department.

(2) Any violation of law or City ordinance.
(3) Upon any other evidence that the program manager or entertainer constitutes a
hazard or nuisance to the health, safety, or welfare of the community.
4-8A-11. TRANSFER LIMITATIONS.
The Master Festival Licenses granted under this Chapter are not transferable without
the written consent of the Mayor. It is unlawful for an individual to transfer a Public
Outdoor Music Plaza Master Festival License without City approval as provided herein.
If any transfer of the controlling interest in a Public Outdoor Music Plaza license occurs
without City approval, the license is immediately null and void and the Public Outdoor
Music Plaza shall not operate until a separate new license has been properly issued by
the City as herein provided. The City will not unreasonably withhold consent of transfer
provided the proposed Licensee is a non-profit organization within Park City, meets all
the criteria of this Chapter, and demonstrates experience managing special events.
4-8A-12. PLAZA LICENSES IN LIEU OF ADMINISTRATIVE PERMITS FOR
OUTDOOR MUSIC AND OUTDOOR SPEAKERS.
The Master Festival Licenses granted under this Chapter are in lieu of any
Administrative Conditional Use Permit (CUP) for outdoor music, including outdoor
speakers, pursuant to Title 15 of the Municipal Code, Land Management Code. The
Community Development Department shall not issue any outdoor music permits in the
Historic Commercial Business (HCB) zoning district north of Heber Avenue. The City
may still issue outdoor music permits in conjunction with an approved Master Festival
License.
SECTION 3, SEVERABILITY, If any phrase, clause, sentence, paragraph, or section
of this Ordinance is declared unlawful by a Court of competent jurisdiction, such
decision shall not affect any of the remaining phrases, clauses, sentences, paragraphs,
or sections of this Ordinance.
SECTION 4. STAGE APPROVAL. Staff approval of the stage for Town Lift Plaza is a
condition precedent to any music event on the plaza.
SECTION 5. EFFECTIVE DATE. This ordinance shall become effective upon
publication.
PASSED AND ADOPTED this 19th day of June, 2003.
F^RK CITY MUNICIPAL CORPORATION

Mayor Dana Williams

Attest:

Jarjet M. Scott, City Recorder
Approved as to form:

3

Mark D. Harrington, City Attorn

EXHTRTT "E"

ORDINANCE 03-35

Wanet M Scott, Park City Reccy^ S ^ T O ^ ^

AN ORDINANCE AMENDING TITLE 4, CHAPTER 8 OF
MUNICIPAL CODE OF PARK CITY REGULATING MASTER FESTI
BY AMENDING SUB-CHAPTER 8A REGULATING PUBLIC OUT
PLAZAS

WHEREAS, Utah Code Annotated ("UCA") § 10-8-73 and
the City the power to regulate and prohibit public demonstrations, processions and other
street or otherwise public performances which may interfere with public order or
otherwise create a noise nuisance; and
WHEREAS, UCA § 10-8-84 allows the City to pass all ordinances and
rules, and make all regulations, not repugnant to law, necessary for carrying into effect
or discharging all powers and duties conferred by Chapter 8 of UCA Title 10 which are
necessary and proper to provide for the safety and preserve the health, and promote
the prosperity, improve the morals, peace and good order, comfort and convenience of
the City and its inhabitants, and for the protection of property in the city; and
WHEREAS, UCA § 10-8-60 gives the City the right to declare what
constitutes a public nuisance, and provide for the abatement of the same, and impose
fines upon persons who may create, continue or suffer nuisances to exist; and
WHEREAS, the City Council received a petition supporting outdoor music,
but also heard from several area residents who objected to amplified music; and
WHEREAS, the City Council received recommendations based upon the
findings and experiences of a volunteer citizen committee, and a University of Utah
class concerning the effects and regulation of noise and the construction of sound
mitigating stages, to properly set forth reasonable regulations and time limits to
substantially mitigate the effects of such music upon neighboring residents and
businesses; and
WHEREAS, the Community Development Department recommended the
restrictions herein based upon the Department's noise measurements around the
neighborhood and other parts of the City; and
WHEREAS, in 2000 the City commissioned an independent noise study
by Spectrum Acoustical Engineers along Park Avenue and the study concluded that
music performed pursuant to the restrictions herein should be compatible with the
existing background and traffic noise of the neighborhood; and
WHEREAS, the plaza authorized herein are within the Historic
Commercial Business ("HCB") zoning district, where noisy commercial operations,
businesses and public master festivals/parades are common; and

WHEREAS, licensing and zoning are legitimate and reasonable means of
time, place and manner regulations to ensure that outdoor music performers comply
with reasonable regulations and to ensure that performers do not knowingly allow their
music to become a nuisance to nearby residences and businesses, nor create public
disorder; and
WHEREAS, the City Council received convincing testimony that outdoor
music performances, because of their very nature, have a positive effect on both the
existing businesses around them and the community at large, causing enhanced resort
atmosphere and business patronage; and
WHEREAS, as a result of these findings and testimony, the City Council
finds that public outdoor music in the specified plazas is not a nuisance per se, but if
performed consistently with the regulations contained herein, is reasonably within the
standard of comfort prevailing in the areas of and adjacent to the plazas defined herein,
promotes the arts and cultural enhancement in the community; and
WHEREAS, the City Council desires to minimize and control these
adverse effects and thereby preserve the property and character of surrounding
neighborhoods, deter unreasonably large pedestrian crowds, protect the citizens from
increased noise, preserve the quality of life, and protect the health, safety and welfare of
the citizenry; and
WHEREAS, the time, place and manner restrictions of this ordinance are
required to protect legitimate and important governmental interests and are reasonably
related to achieve the protection of those interests with the minimum interference
necessary to rights protected by state and federal constitutional provisions; and
WHEREAS, this ordinance does not prohibit other programming entities;
and
WHEREAS, the City Council has reviewed the 2002 season's compliance
with the regulations set forth in § 4-8A-5 and have conducted a public hearing and
found no neighborhood impacts; and
WHEREAS, the City will receive an update on the analysis provided in
2001 by Spectrum Engineering and the analysis is based upon the addition of a third
stage in the Lower Main Street area; and
WHEREAS, the approval will be conditioned upon staff approval of an
update to be provided by Spectrum Engineering by July 18, 2003, stating that the
addition of a third stage does not increase the impact to the adjacent residential
neighborhood.
NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF PARK CITY,
UTAH, AS FOLLOWS:

SECTION 1. FINDINGS. The recitals above are incorporated herein as findings by the
City Council, the legislative body of Park City.
SECTION 2. AMENDMENT. The Municipal Code of Park City is hereby amended by
adding the following Chapter 8a to Title 4:
CHAPTER 8A - PUBLIC OUTDOOR MUSIC PLAZAS

4-8A-1, TITLE FOR CITATION.
This section shall be known and may be referred to as the Public Outdoor Music Plaza
Ordinance.
4-8A- 2. PURPOSE: REASONABLE LICENSING PROCEDURES.
It is the purpose and object of this Chapter that the City establish reasonable and
uniform regulations governing the licensing and manner of operations of Public Outdoor
Music Plazas in Park City. This Chapter shall be construed to protect the legitimate and
important governmental interests recognized by this Chapter in a manner consistent
with constitutional protections provided by the United States and Utah Constitutions.
The purpose of these regulations is to provide for the regulation and licensing of Public
Outdoor Music Plazas within the City in a manner which will protect the property values
of surrounding businesses and neighborhoods, and residents from the potential adverse
secondary effects, while providing to those who desire to perform in and patronize
Public Outdoor Music Plazas the opportunity to do so. The purpose of this Chapter is to
prevent and control the adverse effects of Public Outdoor Music Plazas and thereby to
protect the health, safety, and welfare of the citizens and guests of Park City, protect the
citizens from increased noise, preserve the quality of life, and preserve the property
values and character of the surrounding neighborhoods.
4-8A- 3. APPLICATION OF PROVISIONS.
This Chapter imposes regulatory standards and license requirements on certain
activities, which are characterized as "Public Outdoor Music Plazas." It is not the intent
of this Chapter to suppress any speech activities protected by the First and Fourteenth
Amendments to the United States Constitution and the Constitution of the State of Utah,
but to impose content-neutral regulations which address the adverse secondary effects
of Public Outdoor Music Plazas. This Chapter is intended to supersede any other
related ordinances including, but not limited to, Title 6 Chapter 3, Noise, and Title 15,
Land Management Code, of the Municipal Code.
4-8A- 4. DEFINITIONS.
For the purpose of this Chapter, the following words shall have the following meanings:
(A) AMPLIFIED EVENT OR MUSIC. An event or music utilizing an amplifier or other
input of power so as to obtain an output of greater magnitude or volume through
speakers or other electronic devices.

(B) STAGES. The raised and semi-enclosed platforms that are designed to attenuate
sound, or as otherwise approved by Special Events staff.
4-8A- 5. MASTER FESTIVAL LICENSE, REVIEW PROCEDURE.
The City Council hereby grants Master Festival Licenses for each of the Public Outdoor
Music Plazas in Section 6. The Licenses shall be subject to all regulations and
conditions of this Chapter. The Licenses shall be valid as of June 15, 2003 and shall
expire September 15, 2003, unless renewed by the City Council. The City Council may
not renew said licenses until after a public hearing and receipt of a staff evaluation of
the prior year's compliance with this Chapter. Renewal shall be granted in the sole
judgment of the City Council based upon compliance with the regulations herein,
community impacts, and so long as such decision is not arbitrary and capricious. No
licensee nor performer shall accrue any vested rights under this revocable license.
4-8A- 6. PUBLIC OUTDOOR MUSIC PLAZAS.
The following locations, dates, and times may be programmed by Mountain Town
Stages for public performances and outdoor music:
(A) PARTY ON I Hi; PLAZA
(1) LOCATION. On the north end of Summit Watch Plaza Approved plans are on file
with the Special Events Department.
(2) OPERATION DAYS/HOURS/MONTHS. This Stage may be programmed Tuesdays,
Fridays, and Saturdays from 5:30 PM to 8:30 PM from June 17th through August 24th. A
timer device will be installed that shuts the power of the stage and sound system off at
8:30 PM.
(3) TYPE OF MUSIC. Amplified and acoustic with prerecorded music allowed during
breaks. For amplified events or music on Summit Watch Plaza, the program manager
shall be responsible to ensure that the sound system maintains the sound at an Aweighted sound level adjustment and maximum decibel level of 90, as measured twenty
five feet (25') in front of the stage.
(4) SPECIAL EVENTS. This Public Outdoor Music Plaza may also be programmed for
a maximum of four (4) additional week-nights during the summer for special events from
5:30 PM to 8:30 PM, provided these special events do not conflict with any Citysponsored or duly licensed Master Festival as approved by the Special Events
Department.
(B) MINERS PLAZA.
(1) LOCATION. 415 Main Street.
(2) OPERATION DAYS/HOURS/MONTHS. This Stage may be programmed Saturdays
and Sundays from 3:00 PM to 6:00 PM, from June 28th through August 24th, excluding
August 2nd and 3rd due to other approved Master Festival Licenses.

(3) TYPE OF MUSIC. Solo and Duo acts with microphones for vocal, with prerecorded
music during breaks. For amplified events, the program manager shall be responsible to
ensure that the sound system maintains the sound at an A-weighted sound level
adjustment and maximum decibel level of 90, as measured twenty five feet (251) in front
of the stage.
(4) SPECIAL EVENTS. This Public Outdoor Music Plaza may atee be programmed for
a maximum of four (4) additional week-nights during the summer for special events from
Noon to 6:00 PM, provided these special events do not conflict with any City-sponsored
or duly licensed Master Festival as approved by the Special Events Department.
(5) CONCESSION SALES. This approval grants the applicant to apply to the State of
Utah for a permit to allow for the sale of beer. The City further grants this right provided
that the following conditions are met.
(a) Dedicated personnel at the ingress and egress of the area to prevent any beer from
leaving the designated area as well as at the water fountain area;
(b) Placement of three feet (3') or higher barricades along the edge of the park to
designate the service area; and
(c) Placement of the concessions along the eastern edge of the park to help maintain
the barrier between the park and the sidewalk. Concessions may only be sold to people
within the park.
£C}

TOWN LIFT PLAZA.

(1) LOCATION. 825 Main Street.
(2) OPERATION DAYS/HOURS/MONTHS. This Stage may be programmed Fridays,
Saturdays and Sundays from 12:00 PM to 8:30 PM, from June 15th through September
15th, excluding August 2nd and 3rd due to other approved Master Festival Licenses. The
maximum duration of programming per day shall not exceed four (4) hours.
(3) TYPE OF MUSIC. Amplified and Acoustic acts with microphones for vocal, with
prerecorded music during breaks. For amplified events, the program manager shall be
responsible to ensure that the sound system maintains the sound at an A-weighted
sound level adjustment and maximum decibel level of 85, as measured twenty five feet
(25") in front of the stage.
(4) SPECIAL EVENTS. This Public Outdoor Music Plaza may also be programmed for
a maximum of four (4) additional week-nights during the summer for special events from
Noon to 6:00 PM, provided these special events do not conflict with any City-sponsored
or duly licensed Master Festival as approved by the Special Events Department.
(D) LA CASITA AT SUMMIT WATCH PLAZA.
(1) LOCATION. On the south end of Summit Watch Plaza at LaCasita Restaurant.
Approved plans are on file with the Special Events Department.

(2) OPERATION DAYS/HOURS/MONTHS. This Stage may be programmed Fridays
and Saturdays from 5:30 PM to 8:30 PM and Sundays from 12:00 PM to 3:00 PM from
July 18th through August 24lh. A timer device will be installed that shuts the power of the
stage and sound system off at 8:30 PM.
(3) TYPE OF MUSIC. Amplified and acoustic with prerecorded music allowed during
breaks. For amplified events or music at LaCasita on Summit Watch Plaza, the program
manager shall be responsible to ensure that the sound system maintains the sound at
an A-weighted sound level adjustment and maximum decibel level of 90, as measured
twenty five feet (25') in front of the stage.
(4) SPECIAL EVENTS. This Public Outdoor Music Plaza may also be programmed for
a maximum of four (4) additional week-nights during the summer for special events from
5:30 PM to 8:30 PM, provided these special events do not conflict with any Citysponsored or duly licensed Master Festival as approved by the Special Events
Department.
(E) -fB)-ADDITIONAL LOCATIONS; ADMINISTRATIVE REVIEW. Additional Public
Outdoor Music Plaza locations may be administratively approved by the Special Events
Department for programming by Mountain Town Stages (MTS) of public performances
and outdoor music pursuant to the criteria set forth herein. No additional Public Outdoor
Music Plaza location shall be administratively approved unless the proposal fully
complies with all of the following criteria:
(1) No more than two (2) additional Public Outdoor Music Plaza locations may be
administratively approved;
(2) No proposed location may occupy or otherwise compromise any public parking
space(s), whether for use by performers, attendees, or other amenities directly
connected to programming pursuant to this Chapter;
(3) The proposed location must include sufficient area to accommodate performers,
MTS staff, and anticipated attendees without interfering with pedestrian or vehicular
traffic or otherwise impairing any public right of way;
(4) No proposed location shall be approved unless located within the HRC, HCB, RC,
RCO, GC, or LI Districts, and in no case shall a proposed location be approved within
one hundred feet (100') of a residential neighborhood;
(5) No additional Public Outdoor Music Plaza location shall be programmed prior to
June 1, nor after September 30, 2002;
(6) Additional Public Outdoor Music Plaza locations may be programmed no more than
three (3) days or evenings per week; and
(7) No additional Public Outdoor Music Plaza location may be programmed for more
than five (5) hours in any day, and in no event shall programming commence prior to
11:30 AM nor end later than 8:30 PM.

4-8A- 7. GENERAL REGULATIONS.
(A) The program manager, or his/her designee, shall provide on-site management for
each event.
(B) A sound technician shall provide on-site monitoring for each event with music,
amplified or otherwise, and any amplified event.
(C) Except as otherwise provided at Subsection 6(A) herein, for amplified events or
music, the program manager shall be responsible to ensure that the sound system
maintains the sound at an A-weighted sound level adjustment and maximum decibel
level of 90, as measured twenty-five feet (25') in front of the stage. The data currently
available to the City indicates that a maximum decibel level of 90 satisfies the purpose
of this ordinance. The City may amend this ordinance consistent with newly acquired
data.
(D) All events shali be open to the public and free of charge.
(E) No event shall exceed 250 people at one time unless a separate Master Festival
License is granted for that event.
(F) The Police Department or other proper City official shall have access at all times to
all Public Outdoor Music Plazas under this Chapter, and may make periodic inspection
of said premises whether the officer or official is in uniform or plain clothes.
(G) All events shall take place only on authorized Stages and shall have clean-up
services directly following each event so as to leave the plazas in a clean and litter free
manner.
4-8A- 8- ALCOHOL.
It is unlawful for the licensee or any person or business to allow the sale, storage,
supply, or consumption of alcoholic beverages at the Public Outdoor Music Plazas,
unless licensed pursuant to Chapters 4-6 of Title 4, as applicable.
4-8A- 9, LICENSE HOLDER, PROGRAM BOARD.
(A) Mountain Town Stages (MTS) will be the licensee of the events and will own the
Stages, except for 825 Main Street location, which licensee will be Sweeney Bros' Town
Lift Cafe (TLC). MTS or TLC will hire a program manager, approved by the City, said
approval not to be unreasonably withheld. The program manager will be responsible for
general management of each Public Outdoor Music Plaza and on-site oversight for
each event. Agreements with the individual property owners will be provided to the City
Special Events Department by the program manager.
(B) Mountain Town Stages or TLC shall schedule events in accordance with the
regulations set forth in this Chapter. Nothing herein shall allow the City to regulate the
content or otherwise censor plaza productions or speech. Mountain Town Stages or
TLC shall at all times hold the City harmless and indemnify the City from all claims,

actions and liability arising from Mountain Town Stage's or TLC's use of the Public
Outdoor Music Plazas. Mountain Town Stages or TLC shall maintain tts their own
liability insurance, with the City listed as an additional insured in a form approved by the
City Attorney.
(C) Nothing in this Chapter shall be interpreted to create a contract or implied-contract
between the City and any performer, or Public Outdoor Music Plaza owner.
4-8A-10. ON-GOING COMPLIANCE EVALUATION.
(A) The Special Events Department will appoint an independent neighborhood review
group of at least three (3) area residents which will be contacted weekly by the City
Special Events staff and the program manager to receive comments and concerns. A
phone number will also be available at each venue so that individuals may phone in
comments. Based upon such comments, the Special Events staff may issue additional
conditions consistent with the intent of this Chapter to the program manager, including
decreasing DB levels in 3 DB increments with at least 3 days between each reduction.
A summary of, and recommended response to comments will be forwarded to the City
Council within seven (7) days of the end of each month of operation, or sooner if
requested by the program manager to resolve any issue. At the end of the season, the
Special Events staff will forward a final recommendation to the City Council, with
proposed changes, if any, prior to renewal of the licenses granted herein.
(B) The Police Chief, or his/her designee, may suspend the licenses granted herein and
schedule a revocation hearing before the City Council at the next regularly scheduled
City Council meeting for any of the following causes:
(1) Any violation of this Chapter as evidenced by a citation issued by the Police
Department.
(2) Any violation of law or City ordinance.
(3) Upon any other evidence that the program manager or entertainer constitutes a
hazard or nuisance to the health, safety, or welfare of the community.
4-8A-11. TRANSFER LIMITATIONS.
The Master Festival Licenses granted under this Chapter are not transferable without
the written consent of the Mayor. It is unlawful for an individual to transfer a Public
Outdoor Music Plaza Master Festival License without City approval as provided herein.
If any transfer of the controlling interest in a Public Outdoor Music Plaza license occurs
without City approval, the license is immediately null and void and the Public Outdoor
Music Plaza shall not operate until a separate new license has been properly issued by
the City as herein provided. The City will not unreasonably withhold consent of transfer
provided the proposed Licensee is a non-profit organization within Park City, meets all
the criteria of this Chapter, and demonstrates experience managing special events.
4-8A-12. PLAZA LICENSES IN LIEU OF ADMINISTRATIVE PERMITS FOR
OUTDOOR MUSIC AND OUTDOOR SPEAKERS.

The Master Festival Licenses granted under this Chapter are in lieu of any
Administrative Conditional Use Permit (CUP) for outdoor music, including outdoor
speakers, pursuant to Title 15 of the Municipal Code, Land Management Code. The
Community Development Department shall not issue any outdoor music permits in the
Historic Commercial Business (HCB) zoning district north of Heber Avenue. The City
may still issue outdoor music permits in conjunction with an approved Master Festival
License.
SECTION 3. SEVERABILITY. If any phrase, clause, sentence, paragraph, or section
of this Ordinance is declared unlawful by a Court of competent jurisdiction, such
decision shall not affect any of the remaining phrases, clauses, sentences, paragraphs,
or sections of this Ordinance.
SECTION 4. STAGE APPROVAL Staff approval of the stage for Town Lift Plaza is a
condition precedent to any music event on the plaza.
SECTION 5, EFFECTIVE DATE, This ordinance shall become effective upon
publication.
PASSED AND ADOPTED this 17th day of July, 2003.
PARK CITY MUNICIPAL CORPORATION

Mayor Dana Williams

M. Scott, City
Approved as to form:

Mark D. Harrington, City Attorney
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O R D I N A N C E 04-13

AN ORDINANCE AMENDING TITLE 4, CHAPTER 8 OF THE
PARK CITY REGULATING MASTER FESTIVAL LICENSING;
CHAPTER 8A REGULATING PUBLIC OUTDOOR MUSIC PLAZ

a n S M T W S ^ qi\
WHEREAS, Utah Code Annotated ("UCA") § 10-8-73 an<JTOF-76
give
the City the power to regulate and prohibit public demonstrations, processions and other
street or otherwise public performances which may interfere with public order or
otherwise create a noise nuisance; and
WHEREAS, UCA § 10-8-84 allows the City to pass all ordinances and
rules, and make all regulations, not repugnant to law, necessary for carrying into effect
or discharging all powers and duties conferred by Chapter 8 of UCA Title 10 which are
necessary and proper to provide for the safety and preserve the health, and promote
the prosperity, improve the morals, peace and good order, comfort and convenience of
the City and its inhabitants, and for the protection of property in the city; and
WHEREAS, UCA § 10-8-60 gives the City the right to declare what
constitutes a public nuisance, and provide for the abatement of the same, and impose
fines upon persons who may create, continue or suffer nuisances to exist; and
WHEREAS, the City Council received a petition supporting outdoor music,
but also heard from several area residents who objected to amplified music; and
WHEREAS, the City Council received recommendations based upon the
findings and experiences of a volunteer citizen committee, and a University of Utah
class concerning the effects and regulation of noise and the construction of sound
mitigating stages, to properly set forth reasonable regulations and time limits to
substantially mitigate the effects of such music upon neighboring residents and
businesses; and
WHEREAS, the Community Development Department recommended the
restrictions herein based upon the Department's noise measurements around the
neighborhood and other parts of the City; and
WHEREAS, in 2000 the City commissioned an independent noise study
by Spectrum Acoustical Engineers along Park Avenue and the study concluded that
music performed pursuant to the restrictions herein should be compatible with the
existing background and traffic noise of the neighborhood; and
WHEREAS, the plaza authorized herein are within the Historic
Commercial Business ("HCB") zoning district, where noisy commercial operations,
businesses and public master festivals/parades are common; and

WHEREAS, licensing and zoning are legitimate and reasonable means of
time, place and manner regulations to ensure that outdoor music performers comply
with reasonable regulations and to ensure that performers do not knowingly allow their
music to become a nuisance to nearby residences and ousinesses, nor create public
disorder; and
WHEREAS, the City Council received convincing testimony that outdoor
music performances, because of their very nature, have a positive effect on both the
existing businesses around them and the community at large, causing enhanced resort
atmosphere and business patronage; and
WHEREAS, as a result of these findings and testimony, the City Council
finds that public outdoor music in the specified plazas is not a nuisance per se, but if
performed consistently with the regulations contained herein, is reasonably within the
standard of comfort prevailing in the areas of and adjacent to the plazas defined herein,
promotes the arts and cultural enhancement in the community; and
WHEREAS, the City Council desires to minimize and control these
adverse effects and thereby preserve the property and character of surrounding
neighborhoods, deter unreasonably large pedestrian crowds, protect the citizens from
increased noise, preserve the quality of life, and protect the health, safety and welfare of
the citizenry; and
WHEREAS, the time, place and manner restrictions of this ordinance are
required to protect legitimate and important governmental interests and are reasonably
related to achieve the protection of those interests with the minimum interference
necessary to rights protected by state and federal constitutional provisions; and
WHEREAS, this ordinance does not prohibit other programming entities;
and
WHEREAS, the City Council has reviewed the 2003 season's compliance
with the regulations set forth in § 4-8A-5 and have conducted a public hearing and
found no neighborhood impacts; and
WHEREAS, the City Council has received an update on the analysis
provided in 2001 by Spectrum Engineering and the analysis is based upon the addition
of a third stage in the Lower Main Street area; and
WHEREAS, the update provided by Spectrum Engineering in July of 2003
states that the addition of a third stage does not increase the impact to the adjacent
residential neighborhood.
NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF PARK CITY,
UTAH, AS FOLLOWS:

SECTION 1, FINDINGS, i he recitals above are incorporated herein as findings by the
City Council, the legislative body of Park City.
SECTION 2, AMENDMENT. The Municipal Code of Park City is hereby amended by
adding the following Chapter 8a to Title 4:
CHAPTER 8A - PUBLIC OUTDOOR MUSIC PLAZAS
4-8A-1. TITLE FOR CITATION.
This section shall be known and may be referred to as the Public Outdoor Music Plaza
Ordinance.
4-8A- 2. PURPOSE: REASONABLE LICENSING PROCEDURES.
It is the purpose and object of this Chapter that the City establish reasonable and
uniform regulations governing the licensing and manner of operations of Public Outdoor
Music Plazas in Park City. This Chapter shall be construed to protect the legitimate and
important governmental interests recognized by this Chapter in a manner consistent
with constitutional protections provided by the United States and Utah Constitutions.
The purpose of these regulations is to provide for the regulation and licensing of Public
Outdoor Music Plazas within the City in a manner which will protect the property values
of surrounding businesses and neighborhoods, and residents from the potential adverse
secondary effects, while providing to those who desire to perform in and patronize
Public Outdoor Music Plazas the opportunity to do so. The purpose of this Chapter is to
prevent and control the adverse effects of Public Outdoor Music Plazas and thereby to
protect the health, safety, and welfare of the citizens and guests of Park City, protect the
citizens from increased noise, preserve the quality of life, and preserve the property
values and character of the surrounding neighborhoods.
4-8A- 3. APPLICATION OF PROVISIONS.
This Chapter imposes regulatory standards and license requirements on certain
activities, which are characterized as "Public Outdoor Music Plazas." It is not the intent
of this Chapter to suppress any speech activities protected by the First and Fourteenth
Amendments to the United States Constitution and the Constitution of the State of Utah,
but to impose content-neutral regulations which address the adverse secondary effects
of Public Outdoor Music Plazas. This Chapter is intended to supersede any other
related ordinances including, but not limited to, Title 6 Chapter 3, Noise, and Title 15,
Land Management Code, of the Municipal Code.
4-8A-4. DEFINITIONS.
For the purpose of this Chapter, the following words shall have the following meanings:

(A) AMPLIFIED EVENT OR MUSIC. An event or music utilizing an amplifier or other
input of power so as to obtain an output of greater magnitude or volume through
speakers or other electronic devices.
(B) STAGES. The raised and semi-enclosed platforms that are designed to attenuate
sound, or as otherwise approved by Special Events staff.
4-8A- 5. MASTER FESTIVAL LICENSE, REVIEW PROCEDURE.
The City Council hereby grants Master Festival Licenses for each of the Public Outdoor
Music Plazas in Section 6. The Licenses shall bo subject to all regulations and
conditions of this Chapter. The Licenses shall be valid as of June 15, 2003 and shall
expire Soptomber 15, 2003, unless ronowod by the City Council. Tho City Council may
not renew said licenses until after a public hearing and recoipt of a staff evaluation of
the prior yoar's compliance with this Chapter. Renewal shall be granted in the solo
judgment of the City Council based upon compliance with the regulations heroin,
community impacts, and so long as such decision is not arbitrary and capricious. The
Public Outdoor Music Plazas identified at Section 4-8A-6 herein may be programmed
for public performances and outdoor music, subject to the regulations and conditions of
this Chapter and subject to Master Festival Licensing review pursuant to Title 4,
Chapter 8, Master Festival License. No licensee nor performer shall accrue any vested
rights under this revocable license.
4-8A- 6. PUBLIC OUTDOOR MUSIC PLAZAS.
The following locations, dates, and times may be programmed by Mountain Town
Stages for public performances and outdoor music:
(A) LOWER SUMMT WATCH PLAZA PARTY ON THE PLAZA:
(1) LOCATION. On the north end of Summit Watch Plaza Approved plans are on file
with the Special Events Department.
(2) OPERATION DAYS/HOURS/MONTHS. This Stage may be programmed a
maximum of three (3) days per week from June 1 s t through Labor Day Tuesdays,
Fridays, and Saturdays from 5:30 PM to 8:30 PM from Juno 17** through August 21th.
Programming is limited to a maximum of three (3) hours per day and shall begin no
earlier than 12:00 Noon and conclude no later than 8:30pm. A timer device must be
installed that shuts the power of the stage and sound system off at 8:30 PM.
(3) TYPE OF MUSIC. Amplified and acoustic with prerecorded music allowed during
breaks. For amplified events or music on Lower Summit Watch Plaza, the program
manager shall be responsible to ensure that the sound system maintains the sound at
an A-weighted sound level adjustment and maximum decibel level of 90, as measured
twenty five feet (25") in front of the stage.

(4) SPECIAL EVENTS. This Public Outdoor Music Piaza may also be programmed for
a maximum of four (4) additional week-nights during the summer for special events from
5:30 PM to 8:30 PM, provided these special events do not conflict with any Citysponsored or duly licensed Master Festival as approved by tho Special Events
Department.
(B) MINERS PLAZA.
(1) LOCATION. 415 Main Street.
(2) OPERATION DAYS/HOURS/MONTHS. This Stage may be programmed a
maximum of two (2) days per week from June 1 st through Labor Day Saturdays and
Sundays from 3:00 PM to 6:00 PM, from June 28th through August 24th, excluding
August 2 ^ and 3rd due to other approved Master Festival Licenses. Programming is
limited to a maximum of three (3) hours per day and shall begin no earlier than 12:00
Noon and conclude no later than 8:30pm. Programming of this stage shall not conflict
with any City-sponsored or duly licensed Master Festival as approved by the Special
Events Department, including but not limited to dates reserved for the Park City Arts
Festival. A timer device will be installed that shuts the power of the stage and sound
system off at 8:30 PM.
(3) TYPE OF MUSIC. Solo and Duo acts with microphones for vocal, with prerecorded
music during breaks. For amplified events, the program manager shall be responsible to
ensure that the sound system maintains the sound at an A-weighted sound level
adjustment and maximum decibel level of 90, as measured twenty five feet (25') in front
of the stage.
(4) SPECIAL EVENTS. This Public Outdoor Music Plaza may be programmed for a
maximum of four (4) additional week-nights during tho summer for special ovonts from
Noon to 6:00 PM, provided these special events do not conflict with any City-sponsored
or duly licensed Master Festival as approved by the Special Events Departmont.
(5) CONCESSION SALES. This approval grants the applicant to apply to the Stato of
Utah for a permit to allow for tho sale of boor. The City further grants this right providod
that the following conditions are met.
(a) Dedicated personnel at the ingress and egress of tho area to prevent any beer from
leaving tho dosignated area as woll as at tho wator fountain area;
(b) Placement of throe foot (3') or higher barricades along tho odgo of tho park to
dosignate tho service area; and
(c) Placement of the concessions along the eastern edge of the park to help maintain
tho barrier botwoon the park and the sidowalk. Concessions may only bo sold to pooplo
within the park.

(C)

TOWN LIFT PLAZA.

(1) LOCATION. 825 Main Sireet.
(2) OPERATION DAYS/HOURS/MONTHS. This Stage may be programmed a
maximum of three (3) days per week from June 1fcl through Labor Day Fridays,
Saturdays and Sundays from 12:00 PM to 8:30 PM, from Juno 15th through Soptombor
4-5**, excluding August 2 ^ and 3rd duo to other approvod Master Festival Licenses. The
maximum duration of programming per day shall not exceed four (4) hours and shall
begin no earlier than 12:00 Noon and must conclude no later than 8:30pm.
Programming of this stage shall not conflict with any City-sponsored or duly licensed
Master Festival as approved by the Special Events Department, including but not limited
to dates reserved for the Park City Arts Festival. A timer device will be installed that
shuts the power of the stage and sound system off at 8:30 PM.
(3) TYPE OF MUSIC. Amplified and Acoustic acts with microphonos for vocal, with
prerecorded music during breaks. For amplified events, the program manager shall be
responsible to ensure that the sound system maintains the sound at an A-weighted
sound level adjustment and maximum decibel level of 90 8§, as measured twenty five
feet (25') in front of the stage.
(4) SPECIAL EVENTS. This Public Outdoor Music Plaza may also bo programmod for
a maximum of four (4) additional wook-nights during tho summer for special ovonts from
Noon to 6:00 PM, provided thoso special ovonts do not conflict with any City-sponsored
or duly liconsod Mastor Festival as approvod by the Special Evonts Dopartmont.
(D) UPPER SUMMIT WATCH PLAZA LA CASITA AT SUMMIT WATCH PLAZA.
(1) LOCATION. On the south end of Summit Watch Plaza at LaCasita Restaurant.
Approved plans are on file with the Special Events Department.
(2) OPERATION DAYS/HOURS/MONTHS. This Stage may be programmed a
maximum of three (3) days per week from June 1 s1 through Labor Day Fridays and
Saturdays from 5:30 PM to 8:30 PM and Sundays from 12:00 PM to 3:00 PM from July
4-8^ through August 24th. Programming is limited to a maximum of three (3) hours per
day and shall begin no earlier than 12:00 Noon and must conclude no later than
8:30pm. A timer device will be installed that shuts the power of the stage and sound
system off at 8:30 PM.
(3) TYPE OF MUSIC. Amplified and acoustic with prerecorded music allowed during
breaks. For amplified events or music at LaCasita on Upper Summit Watch Plaza, the
program manager shall be responsible to ensure that the sound system maintains the
sound at an A-weighted sound level adjustment and maximum decibel level of 90, as
measured twenty five feet (25') in front of the stage.

(4) SPECIAL EVENTS. This Public Outdoor Music Plaza may also be programmed for
a maximum of four (4) additional week-nights during the summer for special events from
5:30 PM to 8:30 PM, provided these special events do not conflict with any Citysponsored or duly licensed Master Festival as approved by the Special Events
Department.
(E) ADDITIONAL LOCATIONS; ADMINISTRATIVE REVIEW. Additional Public
Outdoor Music Plaza locations may be administratively approvod by the Special Events
Department for programming by Mountain Town Stages (MTS) of public performances
and outdoor music pursuant to the criteria set forth herein. No additional Public Outdoor
Music Plaza location shall be administratively approved unless the proposal fully
complies with all of the following criteria:
(1) No more than two (2) additional Public Outdoor Music Plaza locations may bo
administratively approved;
(2) No proposed location may occupy or otherwise compromise any public parking
space(s), whether for use by performers, attendees, or other amenities directly
connected to programming pursuant to this Chapter;
(3) The proposed location must include sufficient area to accommodate performers,
MTS staff, and anticipated attondoes without interfering with pedestrian or vehicular
traffic or otherwise impairing any public right of way;
(4) No proposed location shall bo approvod unless located within the HRC, HCB, RC,
RCO, GC, or LI Districts, and in no case shall a proposed location bo approvod within
ono hundred feet (100') of a residential neighborhood;
(5) No additional Public Outdoor Music Plaza location shall bo programmed prior to
June 1, nor after September 30, 2002;
(6) Additional Public Outdoor Music Plaza locations may be programmed no more than
three (3) days or evenings per wook; and
(7) No additional Public Outdoor Music Plaza location may be programmed for moro
than fivo (5) hours in any day, and in no event shall programming commence prior to
11:30 AM nor end later than 8:30 PM.
4-8A- 7. GENERAL REGULATIONS.
(A) The program manager, or his/her designee, shall provide on-site management for
each event.
(B) A sound technician shall provide on-site monitoring for each event with music,
amplified or otherwise, and any amplified event.

(C) Except as otherwise provided at Subsection 6(A) herein, for amplified events or
music, the program manager shall be responsible to ensure that the sound system
maintains the sound at an A-weighted sound level adjustment and maximum decibel
level of 90, as measured twenty-five feet (25') in front of the stage. The data currently
available to the City indicates that a maximum decibel levei of 90 satisfies the purpose
of this ordinance. The City may amend this ordinance consistent with newly acquired
data.
(D) All events shall be open to the public and free of charge.
(E) No event shall exceed 250 people at one time unless a separate Master Festival
License is granted for that event.
(F) The Police Department or other proper City official shall have access at all times to
all Public Outdoor Music Plazas under this Chapter, and may make periodic inspection
of said premises whether the officer or official is in uniform or plain clothes.
(G) All events shall take place only on authorized Stages and shall have clean-up
services directly following each event so as to leave the plazas in a clean and litter free
manner.
4-8A- 8. ALCOHOL.
It is unlawful for the licensee or any person or business to allow the sale, storage,
supply, or consumption of alcoholic beverages at the Public Outdoor Music Plazas,
unless licensed pursuant to Chapters 4-6 of Title 4, as applicable.
4-8A- 9. LICENSE HOLDER, PROGRAM BOARD.
(A) Mountain Town Stages (MTS) will bo the liconsoo of tho events and will own tho
Stages, except for 825 Main Street location, which licensee will bo Swoonoy Bros' Town
Lift Cafo (TLC). MTS or TLC The Licensee(s) will hire a program manager, approved
by the City, said approval not to be unreasonably withheld. The program manager will
be responsible for general management of each Public Outdoor Music Plaza and onsite oversight for each event. Agreements with the individual property owners will be
provided to the City Special Events Department by the program manager.
(B) Mountain Town Stages or TLC The Licensee(s) shall schedule events in accordance
with the regulations set forth in this Chapter. Nothing herein shall allow the City to
regulate the content or otherwise censor plaza productions or speech. Mountain Town
Stages or TLC The Licensee(s) shall at all times hold the City harmless and indemnify
the City from all claims, actions and liability arising from Mountain Town Stage's or
TLC's Licensee(s)' use of the Public Outdoor Music Plazas. Mountain Town Stages or
TLG Licensee(s) shall maintain fte their own liability insurance, with the City listed as an
additional insured in a form approved by the City Attorney.

(C) Nothing in tnis Chapter snail be interpreted to create a contract 01 implied-contract
between the City and any performer, or Public Outdoor Music Plaza owner.
4-8A-10. ON-GOING COMPLIANCE EVALUATION.
(A) The Special Events Department will appoint an independent neighborhood review
group of at least three (3) area residents which will be contacted weekly by the City
Special Events staff and the program manager to receive comments and concerns. A
Licensee(s) shall post a phone number will also bo available at each venue so that
individuals may phone in comments. Based upon such comments, the Special Events
staff may issue additional conditions consistent with the intent of this Chapter to the
program manager, including decreasing DB levels in 3 DB increments with at least 3
days between each reduction. A summary of, and recommended response to
comments will be forwarded to the City Council within seven (7) days of the end of each
month of operation, or sooner if requested by the program manager to resolve any
issue. At the end of the season, the Special Events staff will forward a final
rocommendation to the City Council, with proposed changes, if any, prior to renewal of
tho licenses granted herein.
(B) The Police Chief, or his/her designee, may suspend the licenses granted herein and
schedule a revocation hearing before the City Council at the next regularly scheduled
City Council meeting for any of the following causes:
(1) Any violation of this Chapter as evidenced by a citation issued by the Police
Department.
(2) Any violation of law or City ordinance.
(3) Upon any other evidence that the program manager or entertainer constitutes a
hazard or nuisance to the health, safety, or welfare of the community.
4-8A-11. TRANSFER LIMITATIONS.
The Master Festival Licenses granted under this Chapter are not transferable without
the written consent of the Mayor. It is unlawful for an individual to transfer a Public
Outdoor Music Plaza Master Festival License without City approval as provided herein.
If any transfer of the controlling interest in a Public Outdoor Music Plaza license occurs
without City approval, the license is immediately null and void and the Public Outdoor
Music Plaza shall not operate until a separate new license has been properly issued by
the City as herein provided. The City will not unreasonably withhold consent of transfer
provided the proposed Licensee is a non-profit organization within Park City, meets all
the criteria of this Chapter, and demonstrates experience managing special events.
4-8A-12. PLAZA LICENSES IN LIEU OF ADMINISTRATIVE
OUTDOOR MUSIC AND OUTDOOR SPEAKERS.

PERMITS

FOR

The Master Festival Licenses granted under this Chapter are in lieu of any
Administrative Conditional Use Permit (CUP) for outdoor music, including outdoor
speakers, pursuant to Title 15 of the Municipal Code, Land Management Code. The
Community Development Planning Department shall not issue any outdoor music
permits in the Historic Commercial Business (HCB) zoning district north of Heber
Avenue. The City may still issue outdoor music permits in conjunction with an approved
Master Festival License.
SECTION 3. SEVERABILITY. If any phrase, clause, sentence, paragraph, or section
of this Ordinance is declared unlawful by a Court of competent jurisdiction, such
decision shall not affect any of the remaining phrases, clauses, sentences, paragraphs,
or sections of this Ordinance.
SECTION 4.
publication.

EFFECTIVE DATE.

This ordinance shall become effective upon

PASSED AND ADOPTED this 29th day of April, 2004.

PARK CITY MUNICIPAL CORPORATION
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Dana Williams, Mayor

Jafo&t M. Scott, City Recorder
Approved as to Form:
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Mark D. HarringtonfCity Attorney
\Aark D. HarrinqtonfCi
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